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Executive Summary

Little is known about the long-term effects on the families who have a family member in
jail, the effects on parent-child relationships or, more importantly, what the real consequences
are for children. This report examines the literature regarding the impact of imprisonment on
children as well as the views of key stakeholders regarding the benefits and logistics of
highlighting this impact through Child or Family Impact Statements in court. The purpose of
such Statements is for judges to know the impact their decisions are likely to have on an
offender’s family. This is mainly in terms of the effect on children, in accordance with article
3.1 of the UN Convention on the Rights of the Child.

Numerous children live with the stigma and the consequent outcomes of having a parent
in custody. These effects can include post-traumatic stress disorder; anxiety; poor
concentration; sleeping problems; flashbacks; a high probability of moving between different
caregivers; problems in school and falling deeper into poverty. The imprisonment of a parent
leaves a tremendous mark on a child’s life, and if the child doesn’t have appropriate levels of
support, it will prove very difficult for the child to cope. The children who suffer because of
parental imprisonment frequently exhibit coping problems, stigma, embarrassment, fear,
anxiety, melancholy, regressive behaviour, anger, blame, loneliness, defiance and behavioural
misconduct. The long-term consequences of parental imprisonment are enormous.

Some children are resilient and can overcome this traumatic event. However, some factors
need to be present in the child’s life for the adverse situation to be successfully overcome,
such as family support; positive involvement of the parents; social support; total support from
at least one parent or carer; good experiences at school; feelings of capacity and confidence;
capacity to help others; problem-solving, emotional and coping skills, and extra-curricular
activities.  However, stressful events like parental imprisonment; elevated parental
disagreement; parental separation; inconsistent supervision; parent-child hostility; child
abuse; poor friendship networks; and parents with psychological disorders, alcohol or drug
problems, or criminal histories, all reduce the resilience of children.

The Scottish Government highlights the importance of resilience in the well-being of
children and young people in its Getting It Right for Every Child agenda. With this in mind,

we can see short and long-term consequences for children who have a parent in jail, especially
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if they do not have good quality support. In fact, it is urgent to intervene early “for the benefit
of the offender’s children” and in relation to the “long term impact and costs for society.”

Despite the consequences for the children, interviewees recognised that it is not easy for
the judges take a decision when they have to balance the crime, the punishment, safety and
impact on the family. For that reason, it is important to standardise how the child/family
impact should be taken into consideration. One suggestion to facilitate this decision is to
assess the impact on all the minor children when their primary caregiver is sentenced. In this
way, judges can more easily balance the range of an offender’s circumstances.

Interviewees agreed that judges should be aware of the impact of parental imprisonment
in their decisions and that this should be taken into account on a case by case basis. They
commented that this may require formal guidelines to create a standard way to ensure such
needs are taken into account. Some also commented, however, that in spite of these
consequences being relevant to the court, they may not be as relevant as other factors, such as
the seriousness of the offence. The sentence is given as a punishment to the offender and
proportional to the offence, without regard to the offender’s children/family.

Interviewees disagreed about who should conduct Child/Family Impact Assessments and
about the cases in which they should be used (e.g. for primary carers only or for any parent;
for sentencing decisions only or for any custody decision). However, they agreed that such
Statements should highlight the needs of the child both for the court’s use and so that such
needs could be addressed. They also agreed that the current system of Social Enquiry Reports
was not sufficient to identify and address this need.

The impact of parental imprisonment on children will depend on the contact the parent has
with the child and whether he or she is the primary caregiver. It is crucial to know about the
family environment before the arrest to understand what impact a parent’s imprisonment is
likely to have. If we take into account that in Scotland, per year, more children experience a
parent’s imprisonment than a parent’s divorce, it is very important to give special attention to
the children’s views and make them heard.

This work is far from being finished. Families Outside is now conducting research to
explore the views and experiences of children and young people who have had a family
member sent to prison. Beyond this, we need to develop an assessment tool to conduct
Child/Family Impact Assessments and then try it out in practice. Only then will we know
whether the courts will take this additional information into account and, indeed, whether the

child’s interests are paramount for any decision that affects them.
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Introduction

“Prison is a family experience”

(Loucks, 2004, p. 4)

Throughout history has been an ongoing debate about the Criminal Justice System and the
consequences of imprisonment. In spite of the first recorded study of prisoners and their
families dating from 1965, there is still not enough awareness of the impact on children who
face the experience of having a parent in jail. As a consequence of the little recognition of the
collateral effects, and because of the few empirical studies (Hagan & Dinovitzer, 1999), the
question remains about what the real outcomes are to the children and family when a relative
goes to prison.

In some cases, the incarceration of a parent is beneficial for the children, especially if the
parent is negligent, abusive or even aggressive. But how often or to what extent is this
separation of benefit to the child? Sometimes the parental incarceration could bring many
more negative consequences and difficulties for the children than they are already
experiencing (Hagan & Dinovitzer, 1999).

In fact, little is known about the long-term effects on the families who have a family
member in jail (Loucks, 2004; Seymour & Hairston, 1998) or about the effects on parent-
child relationships (Landreth & Lobaugh, 1998) and, more importantly, what the real
consequences on children are (Boswell, 2002; Cunningham, 2001; Gabel, 1992a; Landreth &
Lobaugh, 1998). Research relating to the impact of parental imprisonment on children is still
in its early stages. This lack of knowledge about the impact on children is partly because few
studies have examined children directly (Jarvis, 2007; Johnston, 1995a; Gabel, 1992b), and
because of the few high-quality studies in this area (Seymour & Hairston, 1998). Those that
have been developed are often based on small or regional samples, and for that reason the
results cannot be applied universally (Gabel, 1992b; Gaudin & Sutphen, 1993; Robertson,
2007) or they are based on self-reporting by imprisoned parents or caregivers (Gabel, 1992b;
Gaudin & Sutphen, 1993; Johnston, 1995a). We know, however, that numerous problems
arise from having more children affected by the imprisonment of a parent.

The impact of parental imprisonment on children is not easy to understand, because the
outcomes could also be related to other issues, such as parent-child separation, the crime
committed, the time preceding the arrest, instability and poor care at home (Travis, Solomon

& Waul, 2001). The consequences will also depend on the age of the child, duration of the
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separation, the number and quality of previous separations, the family/community support,
and stigma from the community (Gaudin & Sutphen, 1993; Seymour, 1998; The Osborne
Association, 1993). This shortage of information could reflect the lack of educational and
community interest in the impact of parental imprisonment on children (Murray & Farrington,
2008).

Rates of imprisonment have been increasing in the industrialised countries, especially in
United States of America (USA) and United Kingdom (UK) (Walmsley, 2005). The
consequence of this is that more children are living with the stigma and the outcomes of
having an arrested parent (Bernstein, 2005). These effects include post-traumatic stress
disorder, anxiety, attention/concentration and sleeping problems, flashbacks, high probability
of moving between different caregivers, problems in school and falling deeper into poverty
(ibid.).

With this in mind, and following discussions between a number of child-focused
organisations and the Scottish Government about the use of Child/Family Impact Statements
for sentencing decisions, Families Outside decided to conduct research to look further into
this. The purpose of such Statements is for judges to know the impact their decisions are
likely to have on an offender’s family. This is mainly in terms of the impact on children, in
accordance with the UN Convention on the Rights of the Child. Article 3.1 of the Convention
states that a child’s interests must be taken into account regarding any decision that affects
them. Imprisonment of a parent is one such decision, yet courts do not routinely request such
information.

Because our main objective is to understand more about the impact of parental
imprisonment on children, the first part of this report presents a literature review about what is
known about the children of incarcerated parents. This section also presents the short- and
long-term consequences of parental imprisonment on children and the impact on the family.
The second chapter looks specifically at resilience in children. The third part of this research
is specifically for our findings, namely the responses to interviews. Finally, the report

finishes with some conclusions and proposed next steps for a future research.
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Chapter I: Children and Imprisonment

1. What do we know about the children of incarcerated parents?

“But a child is not on their own.
The family is the principal guide to the child through the journey”
(McConnell, Deacon & Baillie, 2001, p. 14).

It is well known that imprisonment has many consequences for prisoners, such as fear of
loneliness; rejection and loss (Bouregba, 1992; Blanco, 1992); fear of the financial problems
that their family could face (Gabel, 1992a); fear of losing their partners, and loss of the
relationship they have with them, and with their children, before the arrest (Lanier, 1993).
Hairston (1991) adds the fear that someone will take his or her place as the children’s parent.
Probably the most painful outcome for prisoners, however, is to be separated from their
families (Loucks, 2004).

Another concern for prisoners is the deterioration of the relationship they may have with
their children. This apprehension is more evident if the relationship with the other partner is
declining, because this will have a subsequent negative impact on the relationship with the
child (Miller, 2002). Usually the best way to predict if the child will continue visiting a father
in prison regularly is the relationship the parents have with each other (ibid.).

Other symptoms of being imprisoned can be cognitive or emotional problems and/or
problems with interpersonal relations (Shorer, 1965; Heather, 1977). Lanier (1993) talks
about depression or elevated propensity for depression, when the incarcerated father perceives
that the relationship they have with their family/child before the arrest is going to be
compromised.

The literature suggests that prisoners who were able to maintain family attachments were
up to six more times less likely to commit a later offence (Holt & Miller, 1972; Hairston,
1991). Family ties also allowed access to broader social support (Hairston, 2002), better
success when they were released (Hairston, 1988), and prevention of recidivism and criminal
behaviour (Hairston, 2002).

All contacts between prisoners and their families are therefore very important, especially
because the incarcerated person knows that the family/child has not forgotten them (Hairston,

2002).
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But what are the consequences for the family and children of the prisoner?

Almost ten million children in the world have a parent in prison, children who frequently
come from the most disadvantaged and vulnerable sections of society (Robertson, 2007).
More than 1.5 million children in the U.S.A. have a parent in jail (Miller, 2002). In Australia,
the numbers are estimated at 145,000 children under the age of 16 with a parent in custody
(Robertson, 2007). In Brazil, there are almost 20,000 children have a mother in jail, and many
more have a father in prison (Howard, 2003).

In the United Kingdom, these numbers rise to 150,000 children, of which 13,500 were
estimated to be in Scotland in 2002 (Scottish Prison Service, 2002). However, each year in the
UK, more children are affected by parental imprisonment than by divorce (Action for
Prisoners’ Families et al., 2008). Annually, in Scotland the number of children who have a
parent in jail is now estimated to be 16,500 (Families Outside, 2009).

It is clear that there are numerous cases of children living with the stigma and the
consequent outcomes of having a parent in custody (Bernstein, 2005). These effects can
include post-traumatic stress disorder, anxiety, attention/concentration and sleeping problems,
flashbacks, high probability of having to move between different caregivers, problems in

school and falling deeper into poverty (ibid.).

1.1 Impact on children

The imprisonment of a parent leaves a tremendous mark on a child’s life, and if the child
doesn’t have appropriate levels of support, it will prove very difficult for the child to get by.
Robertson (2007) describes these children as the ‘beyond victims’.

The impact of the incarcerated parents on the children is not a single process, but a
continuing one (Parke & Clark-Stewart, 2002), and the long-term impact depends on which
parent is arrested (Simmons, 2003). If the mother is arrested, and she is the primary or sole
carer, then the probability of disruption on the children’s lives is higher. This not only relates
to the change of the carer, but also to the changing of home, friends, school and sometimes
separation from siblings (ibid.). Another consequence is the fact that grandparents as carers
(usually grandmothers) may be old and/or ill and with restricted economic resources. These
grandmothers have to deal at the same time with the emotional and social problems of having

a son or daughter in jail along with supporting children of separated parents (ibid.).
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Unfortunately, the effect the parental imprisonment brings to children is hardly ever
considered in the criminal justice process (Robertson, 2007). Police officers do not have to
think about the later consequences to the children when they arrest a person at home during
the night, although the children find it very disturbing (ibid.). Judges, according to Robertson,
also do not have to consider the offender as a person with caring responsibilities.

Parke and Clark-Stewart (2002) emphasise the importance of knowing about how family
life was before the arrest, as children are not always living with the parents before their
incarceration. This information could be relevant for the child’s future. The authors state that
just half of the incarcerated parents lived with their children before the arrest. While this does
not mean that parental incarceration will not have a negative impact on the children, the

impact will be different if the children lived with the parents before the arrest (ibid.).

All of the literature describes several consequences of having a parent incarcerated,
especially in terms of emotional health and wellbeing (Johnston, 1995a and 1995b). Jarvis
(2007) states that the first study about incarcerated parents was conducted in England in 1965.
In this work, the author concluded that 20% of the children with incarcerated parents have
behavioural problems (Morris, 1965).

Parental incarceration can cause strong reactions in children that can develop into
unhappiness, annoyance, anxiety, loss (Robertson, 2007), an increase of risks to development
(Dallaire, 2007; Myers et al., 1999; Thompson & Harm, 2000), and disruption in the mother-
child relationship (Thompson & Harm, 2000). Imprisonment therefore produces several
negative consequences to the children. Some siblings are separated when a parent
(particularly a mother) is incarcerated (King, 1994); and many children suffer from instability
and insecurity, self-blame (Payne, 1997), rejection, guilt and feelings of deception (Miller,
2002).

Murray and Farrington (2008) add the fact that, if the parents do not demonstrate
appropriate behaviours and are therefore not good role models, there is a very strong risk of
negative consequences in the child’s life. These effects could be: disruptive tendencies,
criminal behaviour, mental health problems, substance misuse, reduced school achievement
and unemployment. All these consequences could emerge because of the several traumas
related to parental imprisonment, such as the separation of parent and child, awareness of the
parental criminality, poverty, social stigma and anxiety in an attempt to preserve contact with

the arrested parent (ibid.).
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After analysing several longitudinal studies, Murray and Farrington (2008) concluded that
the children of incarcerated parents have three times more the probability of developing anti-
social behaviour compared to other children of the same age. Another study, conducted by
Gabel and Schindledecker (1995), demonstrated that the sons of imprisoned parents are more
aggressive than other children. Girls apparently have more of a propensity to attention deficit
problems (ibid.; also Sack, 1977). The literature also shows a strong relation between parental
absences and future delinquency on children (Larzelere & Patterson, 1990).

Fritsch and Burkhead (1981) also found problems with the behaviour of children of
incarcerated parents. In this investigation, they asked the parents if the behaviour of their
children was different after their arrest, and two-thirds of the prisoners said they had noticed
behaviour problems in their child. Men who were interviewed described behavioural
problems such as obedience issues in school, absenteeism and criminal behaviour. The
majority of the women said their children had developed symptoms of being left behind,
being frightened and a decline in school results (ibid.). The authors concluded that the
children of incarcerated mothers tend to present more internalising problems, whereas the
boys of incarcerated fathers were more likely to exhibit externalising behaviour (ibid.).

Fritsch and Burkhead (1981) also describe the children of confined men as more likely to
externalise problems, while children of maternal imprisonment have a propensity to present
more internalising behaviours, regardless of the child’s gender. Lowenstein (1986) confirmed
the symptoms of children with imprisoned fathers. The study was conducted in Israel with
118 wives of first-time prisoners. These women described their children as having emotional
and health problems, lower results in school and declining relationships with close family.
These findings suggested that the children were affected by their father’s incarceration (ibid.).

Johnston (1992) studied the impact of parental arrest, particularly on the child’s
development, through observations during school. Three factors were more frequent in these
children, namely parent-child separation, ongoing traumatic stress, and an inadequate quality
of care (Johnston, 1992). Another study developed in Northern Ireland found that 63% of the
children of prisoners had coping difficulties (McEvoy et al., 1999), while research elsewhere
noted that these children presented behavioural problems in school (Sack, 1977; Loucks,
2004), poor performance (Friedman & Esselstyn, 1965), stigma and embarrassment (Loucks,
2004; Cunningham, 2001; Lloyd, 1995).

Others authors add that parental incarceration produces, in children, fright, apprehension,

melancholy, regressive behaviour and physical and heath problems (Wright & Seymour,
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2000). Cunningham (2001) noted that some children can also think that they have done
something wrong to cause their parent’s absence. This way of thinking could contribute to
feelings of fury, embarrassment, blame and loneliness (ibid.).

Johnston (1995a) found that the normal development of children could be affected by the
detention of a parent. The consequence of that is further violent conduct, learning problems
and maladaptive and anti-social behaviour. Defiance and behavioural misconduct are also
outcomes related to having a parent in jail (Wilmer, Marks & Pogue, 1966). In Scotland,
Peart and Asquith (1992) emphasised that the experience of having a parent under arrest is
very disturbing. Children frequently feel loss and uncertainty stemming from the emotional
and economic change (ibid.).

From another perspective, Boswell (2002) studied the feelings and experiences of 25
children under age 18 of incarcerated fathers. The children described a mix of positive
(seeing the father) and negative feelings related to the visits to the prison, such as depression,
anguish, hope, fear, and all the alterations that occur in their life after their fathers’ arrest
(ibid.). Symptoms could also present if the children have to give up activities such as playing
in the football team if they want to visit the parent in prison (Cunningham, 2001). Feelings the
children described included: “shocked”, “really difficult”, “lots of tension in the house”, “I
feel sad”, “I really missed him and I used to cry a lot” (ibid. p. 18).

Boswell (2002) found that children had different experiences, depending of course on
their age, gender, life experiences and progress. Depending on their age, children could have
different attitudes towards their father’s imprisonment. For instance, the oldest child could
have his own opinion of their father’s behaviour and dealing with the associated tensions,
while the youngest children could be more worried about their missing father (ibid.). Besides
these feelings, any child is affected by the loss of their father, and more than most have
related symptoms such as fear and impatience about the day that the father returns to home

(ibid.).

1.1.1 Short-term effects
Parke and Clark-Stewart (2002) noted that, to comprehend fully the impact on children, it
1s very important to distinguish between the short and long-term effects of parental
imprisonment. The short-term effects will be the direct consequences of the arrest episode and
subsequent separation, while the long-term effects could be positive and negative feelings

arising during the period of incarceration (ibid.). This section highlights some of these issues.

10
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The arrest: One in five children witnesses the arrest of the parent (Johnson, 1991).
More than a half who observe this are less than seven years old and have the
arrested mother as primary carer (Parke & Clark-Stewart, 2002).

Children who witnessed a mother’s arrest frequently presented symptoms such
as nightmares and flashbacks related to the arrest episode (Kampfner, 1995). If
the arrest occurs while children are at school, they may arrive home to find an
empty house, which can be very traumatic (Simmons, 2003).

After the arrest, children often feel fear, anger, loss, guilt, resentment,
depression, and withdrawal (Lee, 2005), as well as sleeping problems, declining
academic results, school absenteeism, hostility and disturbed behaviour (Woldoff
& Washington, 2008; Murray & Farrington, 2008).

Children of incarcerated parents are six times more likely to develop
aggressive behaviour and potentially to follow in their parents’ footsteps (Arditti,
Lambert-Schute & Joest, 2003; Lee, 2005). Furthermore, the children sometimes
felt other people treated them differently, such as teachers and peers (Braman,

2004).

Telling the truth to the children: Authors disagree about telling the truth about the
parent’s arrest to a child (Parke & Clark-Stewart, 2002). Some authors suggest that
is better for the child not to know the real truth in order to protect them from the
trauma related to the separation (Becker & Margolin, 1967). Others disagree and
say that it is worse for the children having very close people reluctant to discuss
the parent’s imprisonment and, in doing so, they could intensify the emotional
distress of the child (Snyder-Joy & Carlo, 1998).

The method of telling a child about the imprisonment of the parent has some
constraints, for instance explaining where the parent is, why he/she was arrested,
why they can’t see him/her when they want, and why, when they visit the parent,
he or she isn’t allowed to do certain things. These are a few examples of many
questions that the child may have, and sometimes it is difficult to answer (Loucks,
2004).

To prevent or ensure that a child suffers minimal consequences of having a
parent in jail, it is usually better to tell the child what is going to be different from

now on. Almost all children handle things better when they know what is

11
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happening — in other words, when they receive a correct and adequate explanation
(European Action Research Committee on the Children of Imprisoned Parents,
1996).

Instead of hiding what has happened from the children, it is very important to
tell them about the parent’s arrest and to talk to them about what is happening. In
doing that, the parents have the assurance that the child has the necessary support
(Prisoners’ Families Helpline, 2009). In the beginning, the child’s behaviour may
be different, but this is perfectly normal, as they have just experienced something
that will change the life of all of the family (ibid.).

Having that conversation avoids the trauma of children being told by another
person or becoming aware in another way that they have a parent in custody. This
also avoids the confusion in the child’s mind of not understanding what is
happening (ibid.) and allows the children to know what to expect in the future in
terms of contact with the incarcerated parent (Howard, 2000). It also allows them
to ask questions and to discuss their concerns openly. For young children it is
normally the confusion that increases their distress (ibid.).

In terms of how to tell a child, the Prisoners’ Families Helpline (2009) says
there is not a right way or correct time to tell the child. That will depend on the

age and the nature of the relationship that the parent/carer has with them.

1.1.2 Long-term effects
e Incarceration: When a parent is arrested and the child had an insecure
attachment with the parent, the child could develop anxiety, withdrawal,
embarrassment, blame, increased propensity to exhibit anger, violent
behaviour, and opposition (Parke & Clark-Stewart, 2002), as well as reduced
cognitive capacities, poor relationships (Sroufe, 1988) and emotional and/or
psychological problems (Baunach, 1985). Some children also present
psychosomatic disorders, such as eating problems, and younger child can also

begin to externalise their problems (Parke & Clark-Stewart, 2002).

e School, children and incarcerated parents: Children of school age who have
parents arrested tend to reveal problems in school and with peer relationships.

For instance, Sack and colleagues (1976) showed that half of children with

12
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parents in jail had problems in school, such as aggression and low academic
achievement. A smaller proportion of younger children (16%) tends to present
with temporary phobias and may feel reluctant to go to school in the weeks
following the arrest (ibid.). Phillips and colleagues (2002) discovered that the
adolescents of incarcerated parents have a higher probability of being expelled
or suspended from school and are also likely to be involved in the future in
criminal behaviour.

Stanton (1980) also found problems in school of children of arrested
mothers, such as 70% of children showing low academic achievement and 5%

displaying behavioural problems in the classroom.

e Gender Effects: Both boys and girls are affected by the parental imprisonment,
but the way in which they manifest this is different. Boys seem to be more
susceptible to stressful alterations than girls, but this evidence is not very clear
(Parke & Clark-Stewart, 2002). For instance, boys are more likely to present
external problems such as delinquency (Sack, 1977), and the girls, internal

problems such as anxiety and depression (Cummings et al., 2000).

Finally, all children need good care and support. However, when we are dealing with a
child who has a prisoner parent, these attentions have to be increased, especially as the first
day and week could be the most unpleasant time for them (Christiensen, 2001). For the
imprisonment of the parent not to have the worst impact on the children, it is essential to give
them the correct explanations of the detention in an age-appropriate way (Grimshaw & King,

2002).

1.2 Children of incarcerated mothers

The children of imprisoned parents are not simple to characterise. Their situation depends
on many things, such as which country they live in and the culture in which the children are
raised (Wolleswinkel, 2002). However, many children with a parent in jail have to deal with
two opposing feelings: the first one is that they may miss their parents; the other is dealing

with the social stigma (ibid.).

13
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Many imprisoned parents are not married (38%; Mumola, 2000), and between 25 to 28%
are divorced or separated (Parke & Clark-Stewart, 2002). Loper’s (2006) findings corroborate
this, showing that 70% of incarcerated mothers are not married. However, the majority of
incarcerated parents are fathers (Wolleswinkel, 2002), and several have children from more
than one partner (Hairston, 1995). These children are also very young: about 43% are less
than seven years old, and 46% are between 7 and 12 years (Dallao, 1997). Parke and Clark-
Stewart (2002) estimate that about 58% of prisoners’ children are under the age of ten.

What happens to children with a parent in jail will depend on who is the primary carer of
the child and which parent is imprisoned (Cunningham, 2001). When the father is taken into
custody, the probability of the child remaining in the care of the other parent is higher.
However, when the mother is in prison, and family support such as grandparents or other
family members does not exist (Cunningham, 2001), the child is more likely to face several
placements (Gabel & Johnston, 1995; Seymour, 1998; Centre for Children and Families in the
Justice System, 2003; Simmons, 2003) or to go into foster care (Centre for Children and
Families in the Justice System, 2003).

Therefore, it is essential when a parent is arrested to know if the parent is the primary
carer and if the children have family support, not just for the time that they are going to be

without their parent, but also to give the child the necessary longer-term care.

In the US between 1928 and 1976, the number of women in prison remained stable except
during the war years (Bureau of Justice Statistics, 2006). However, the number of women in
prison almost doubled in the end of 1970, tripled from 1980 to 1990, and quadrupled from
1986 to 2006 (ibid.). In the ten years from 1991 to 2000, the number of incarcerated mothers
therefore grew more quickly than the number of fathers in jail (Parke & Clark-Stewart, 2002).
Similar patterns are evident in the UK. The Child Welfare League of America (2005) argues
that this increase represents a dangerous problem for the structure and function of families.

Again in the US (where most such information is available), about two-thirds of
incarcerated mothers were the parents and also the primary carers of children before their
arrest (Simmons, 2003). Merely 44% of the arrested fathers lived with their children before
the imprisonment, compared to 64% of mothers (Mumola, 2000). In US, almost four out of
five imprisoned women are mothers (American Correctional Association, 1990; Beckerman,
1994; Harm, 1992). In 1996, almost 200,000 children had a mother in prison, and in 70% of

the cases the mothers were the primary caregivers (Greene et al., 2000). Despite this, mothers

14
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are considered a minority population in jail (ibid.; Wolleswinkel, 2002). Many of them come
from minority ethnic groups, are single mothers and they are the principal carers of the child
(Wolleswinkel, 2002).

With regard to the imprisonment, according to Rasche (2000), the first cost of being a
mother in jail is having to be separated from children. The outcomes that this imprisonment
could have for the children, on the other hand, are considered the secondary costs. Even
though they have been recognised, they still are incalculable (Henriques, 1996; McGowan &
Blumenthal, 1978).

In spite of the frequent contact between the children and the mother previously (Martin,
1997), Bloom and Steinhart (1993) found that 54% of the children never visited their mothers
in jail. Consequently, the incarcerated women could feel frustration when they try to preserve
the relationship with their children (ibid.). They often feel the separation as a stressful
situation which threatens their self-esteem and makes them see themselves as a bad parent
(Dodge & Pogrebin, 2001).

In order to assess the symptoms of the incarcerated mothers, Fogel and Martin (1992)
compared the symptoms between incarcerated mothers and non-mothers also in prison. The
results suggest that, in the beginning of the incarceration, both groups of women exhibit
feelings such as anxiety and depression. After six weeks of incarceration, these symptoms
disappear in the non-mothers. The authors explained that the continued symptoms in the
incarcerated mothers stemmed from the separation from their children (Fogel & Martin,
1992). However, Hurley and Dunne (1991) did not find any difference in health and
depression between incarcerated mothers and non-mothers.

Loper (2006) developed a study in which he found differences in the criminal behaviour
between mothers and non-mothers. The incarcerated mothers were more frequently in prison
because of property or drug offences, and only a few were in prison because of violent
offences. The non-mothers were more often convicted for homicides, whilst the mothers are
more inclined to have a prior or present drug offence. The incarcerated mothers had
moderately less violent histories when compared with the non-mothers but also had a
considerable drug infringement history (ibid.).

Loper (2006) states that these results do not sustain the belief that being a mother in jail is
worse than staying in prison and not being a mother. However, Loper noted the importance of
developing parenting programmes for the mothers who are experiencing raised levels of

parenting stress associated with adjustment problems.
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The increased numbers of women being incarcerated led to the identification of the
problems faced by mothers in prison. As a consequence, parenting programmes, special
visitation areas and nurseries in prison were developed or reintroduced (Kauffman, 2001;

Loper & Tuerk, 2006; Snyder et al., 2001).

Murray and Farrington (2008) found that children might be more affected by parental
imprisonment if it is a mother who is in jail and if the prison sentence is for a long period of
time. Many children of incarcerated mothers are more likely to experience increased levels of
poverty, problems in school and less academic success (Child Welfare League of America,
2005). The separation of the carer, poverty and low academic achievement are risk factors
that lead to the children having a higher probability of developing psychopathology (Broidy et
al., 2003; Sameroff et al., 2003) and participating in criminal behaviour (Broidy et al., 2003;
Sameroff et al., 2003; Centre for Children and Families in the Justice System, 2003).

Children often present emotional and psychological consequences of having a mother in
jail, such as the trauma of separation and stigma (Seymour, 1998; Simmons, 2000). Where the
incarceration is one of a series of successive separation or disruptions in the relationship
between mother and child, however, and the child is more accustomed to these, the impact is
likely to be much slighter (Johnston, 1995a). Problems with destabilisation and disruption are
frequent in children of incarcerated mothers (Centre for Children and Families in the Justice
System, 2003).

Some authors recommend that it is very important for incarcerated mothers to assume
responsibility of their children after their release (Prendergast ef al., 1995). However, this
does not always occur. For instance, if the child has been placed in foster care or state
custody, the probability of the mother demonstrating after release that she is capable of taking

care of the children is reduced (Pollock-Byrne, 1992).

1.3 Children of incarcerated fathers

Some authors highlight the fact that there is little information about fathers in prison. This
may be because of the assumption that the mother is the primary carer of the child, which
sometimes puts the father in a secondary position (Parke & Clark-Stewart, 2002). However,
when a father is in prison it is more probable that his family will visit than when it is the

mother who is in jail (ibid.). The research suggests two different explanations for this
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occurrence (cf. Parke & Clark-Stewart, 2002). First, only small numbers of correctional
institutions for women exist, and for that reason many women stay very far from home and
therefore from their children. Second, there is a high probability that the children of
incarcerated women will go into a foster care rather than into the care of a father.

The Children of Incarcerated Parents Survey (2000), carried out in Oregon, looked at the
care of the children after a parent’s arrest. It discovered that 36% of the children who have a
mother in jail live currently with the father, 54% live with another family member, and finally
15% reside in the foster care. When it is the father who is incarcerated, 81% of the children in
the study live with the mother, 14% reside with a family member and 5% are in foster care
(Children of Incarcerated Parents Project, 2002).

In general, it is important for the psychological and emotional health of the child that a
good relationship with both parents exists (Rosenberg & Wilcox, 2006). The fathers are very
important for a child’s appropriate and healthy development, as their involvement contributes
to the child’s positive personal growth (Popenoe, 1996). This of course reflects the ideal
situation; not all parental relationships are positive and beneficial, nor do positive role models
always fit into traditional family structures.

The good relationship between the father and the child is influenced by the good
relationship between both parents. For instance, if the father has a positive relationship with
the mother, there is an expectation that he spends more time and becomes more involved with
the child. The same happens with the mother, so together they can be conscientious,
affectionate and provide security (Lamb, 2002). This kind of relationship will bring another
advantage to the future of sons, if the father treats them well and shows respect to the mother.
He is teaching a child to become a capable man and to treat women in an appropriate manner,
which in turn reduces the probability of the child becoming aggressive with women
(Rosenberg & Wilcox, 2006). In addition, a daughter with an appropriate male role model is
capable of seeing what she should expect from a man and therefore reduces the risk that she

will be involved in violent relationships in the future (Gable ef al., 1994).
2. Impact on Family

The literature tells us that the impact of imprisonment on the family is multi-faceted and
diverse, and one of the first consequences is the stigma in the community (Miller, 2002).

Fishman (1981) notes that often the partners of imprisoned men feel that they are in jail too.
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The family of the incarcerated person experiences the consequence of having someone in
jail. The outcomes are many, such as social stigma, fear of the revelation, problems of health,
and depression (Grimshaw & King, 2002; Hennebel et al., 2002). Most important is that most
of them suffer the consequences as if they had committed a crime too (Comfort, 2003).

Other concerns of having a family member incarcerated are the financial problems related
to the costs of the whole process, the house, and expenses to maintain contact with and to
support the person in jail (Hairston, 2002). Fishman (1981) says that partners of incarcerated
men often miss the prisoner as a member of the family, husband, partner, father, and
breadwinner. They also describe feelings of loneliness, isolation, financial problems,
difficulty dealing with the children, shock at all the procedures and going to court (Miller,
2002) and abandonment (Gabel, 1992a). However, some families feel relief: many prisoners
are dependent on drugs or have no job and are therefore more of a drain on family resources
in the community than when they are in jail (Hairston, 2002).

The families of the prisoners had similarities in their profiles. All of them had experienced
the traumatic situation of having a relative incarcerated; most of them suffer from financial
problems, because of the necessary expenses related to the court, visits, etc. (Families
Outside, 2003). These families may need psychological support to help them to handle this
situation; they also need practical support and information about getting to prison visits and
prison regulations (Loucks, 2004). Most of them report problems of poor health, which they
recognised as a consequence of their relative’s imprisonment. They are poorer, lonely, jobless
(Philips, 1985), face depression (Grimshaw & King, 2002) and have problems with coping
alone (McEvoy et al., 1999).

These symptoms can increase by the fact that many prisoners lose contact with their
families. The relationship between a couple starts to decline during custody (Light, 1989),
confirming the Home Office’s Social Exclusion Unit (2002) report that 43% and 48% of
sentenced and remand prisoners, respectively, lost contact with their families. Reasons for this
include the distance between home and the prison. Some families have to spend 4 to 5 hours
to reach their relatives (Loucks, 2004). In 2003, Families Outside found that 40% of the
families in Scotland spend 5 — 12 hours, from the time they leave home, arrive at the prison to
the end of the visit; 15% of these families spend more than 12 hours. The Prison Reform Trust
reported that 60% of the prisoners said they would have more visits from their families if the

prison were not so far away (Farrant, 2001).
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Another problem is the cost of the journey; some of them spend £30 or more for one visit
(ibid.). Most families are not aware that they could have visits expenses paid, although not all
people are entitled, because they have to fulfil certain criteria. Such problems increase for

families travelling with children, which leads to reduced visits (ibid.).

This chapter talked about the numbers of children that live with the stigma and
consequences about having a parent in jail, namely the outcomes that could appear in short
and/or in a long term way. These consequences could be anxiety, loneliness, fear, loss and
many other internal and external behaviours. The next chapter talks about resilience,
specifically definitions and the protective and risk factors for resilience in children. It also

describes how children can recover from a traumatic event such as parental imprisonment.
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Chapter II: Resilient Children

1. The Importance of Resilience

1.1 Definition of resilience

There are many definitions of resilience, although all of them share the idea of a
successful adaptation in people who had experienced an adverse situation (Haz et al., 2003),
or the ability to recover from adversities (Newman & Blackburn, 2002). These definitions are
corroborated by others authors such Masten and colleagues (1990), and Luthar and Cicchetti
(2000). Another definition is given by Garmezy (1991, p. 4), which refers to “the
maintenance of competent functioning despite an interfering emotionality”.

Grotberg (1996a) describes resilience as an ability which allows someone to avoid, reduce
or defeat the harmful effects of adversity. Resilience could be found in a human being, society
or group. It is not associated only to a single adversity, because it can be developed to
manage future adversities better (Grotberg, 1996b). Garmezy (1993) gives us another
definition of resilience, as the individual ability to adjust properly, positively or feeling
competent, despite being at serious risk. Newman and Blackburn (2002) also give a
definition for resilience, but for children. They say that resilient children are more capable of
confronting stress, of managing change and indecision, and recuperate more quickly and

thoroughly from disturbing incidents.

1.2. Protective factors

The literature suggests that a variety of factors could contribute to and are associated with
the good function of children/families who are at higher risk (cf. Ungar, 2004). However,
these protective factors are not going to determine precisely which high-risk child will come
through (Ungar, 2004). These protective factors are associated with extended term social and
emotional welfare in the child’s complete world (Getting It Right For Every Child, 2008).

Research reveals that almost all children recuperate from short adversities and that this
could have little impact in their adulthood (Newman & Blackburn, 2002). The fact that some
children cope better with a difficult situation is explained by the existence of protective

factors (Getting It Right For Every Child, 2008). Newman and Blackburn (2002) suggest
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some protective factors that help recovery from a traumatic impact and promotion of
resilience. The best factor to promote resilience is good family support (ibid.). It is most
powerful where there is appropriate and positive involvement of the parents (Osborn, 1990).

Murray and Farrington (2008) discovered that children could be protected from the impact
of parental arrest if they had security of care that could be provided by other members of the
family; if they received social and economic support; and if they lived in a place where there
is a better attitude to transgression and imprisonment. McCubbin and McCubbin (1988) add
the description of family resilience, which means the positive coping of the family before life
alterations, pressure, stress or adversity.

Initially, the definition of resilience was only associated with a person with a positive
adjustment to adverse situations (Rutter, 1987), but at that time the definition was also applied
to the family (Allison et al., 2003; Hanson, 2001; McCubbin & McCubbin, 1996; Walsh,
2002). In resilience, when the family is facing a challenge, they have to deal with those
problems and try to improve and have the capability to overcome the crises (Black & Lobo,
2008). Besides the fact of surviving the adversity, the resilient family also seems to have a
higher probability of developing, increasing and being more capable to work out future
adverse situations (Walsh, 1998). Together, they were capable of overcoming the problem
(Black & Lobo, 2008).

Black and Lobo (2008) mentioned that, although there is not any universal list of
protective and recovery factors, the literature distinguishes some of them as follows:
optimistic attitude, spirituality, family element harmony, flexibility, communication, good
economic administration, time together, common leisure interests, customs and habits, and
social support. Resilience in a family could be reached by flexibility, mutual support and
guidance, and cooperation (Walsh, 2002). For a resilient family, it is also important to
develop support interventions, such as parenting education focused in capability and problem
resolution (Rutter, 1999).

Children who have gone through adversity should be given good social support; total
support from at least one parent or substitute; good experiences at school; a strong perception
of capacity and confidence; capacity to help others; engage in challenging situations in a way
to allow them to develop problem-solving, emotional and coping skills, and other extra-
curricular activities that allow the children to develop their capacities and emotional maturity

(Newman & Blackburn, 2002). A dedicated person outside the family (ibid.) and a good
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social connection with, for example a teacher, could also be a good protective factor,
especially for adolescents (Burton & Marshall, 2005).

Adolescents must be involved in their societies, families and schools in a way to prevent
or even decrease the probability of becoming involved in criminal behaviour (Burton &
Marshall, 2005). However, Burton and Marshall found a strong relationship between
engaging in sporting activities and involvement in aggressive behaviour in young people.
They found that sporting activity is not a protective factor but could indeed operate as a risk
factor (ibid.; also Watkins 2000).

Eccles and Barber (1999) said that extracurricular activities may allow the adolescents to
be involved and occupied in a way to prevent them from engaging in delinquent behaviour.
However, they also said it is necessary to specify the type of activity. They found that when
the extracurricular activity is pro-social, such as volunteering or church, the probability of an
adolescent becoming involved in criminal behaviour is lower. In activities such as sports, the
probability of developing drinking problems is very high (ibid.).

Other protective factors could be the achievement of respectable social roles, the aptitude
to contribute to the household finances and educational accomplishment (Newman &
Blackburn, 2002). Beam and colleagues (2002) verified that when the adolescents have
affection and support from others, they will be protected from engaging in criminal
behaviour. Additional protectors include trusting relationships; good emotional support
(Brooks, 1992); self-esteem (Wolin & Wolin, 1993); support for being independent (Segal &
Yahras, 1988); hope; perception of being loved (Mrazek & Mrazek, 1987); school
achievement (Wang, Haertel & Walberg, 1994); faith in God (Garbarino, Kostelny &
Dubrow, 1993); and unquestioning love from another person (Bronfenbrenner, 1996). Osborn
(1990) added that a mother with a positive outlook tends to have more resilient children,
while mothers with negative feelings tend to have depressed children.

Karp (2007) noted that when a child has a parent in jail, it is important that teachers and
the school social workers are sensitive to the problems and to the feelings of the children,
while at same time being conscious of the support that the children could need. For that
reason, schools should have programmes for the children that enable them to share their
problems with other children and to understand that others have similar problems (ibid.).

Children of incarcerated parents are more vulnerable, especially the children of
incarcerated mothers who are considered as children at higher risk (National Council on

Crime and Delinquency, 2004). Some factors could moderate the impact of the parental
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imprisonment, but the most significant predictor of the way the children will adjust to the
separation is the quality of the relationship they had with both parents (Parke & Clark-
Stewart, 2002). Another important factor for a good adjustment is the frequency of contact
they have with their imprisoned parents (Parke & Clark-Stewart, 2002).

A child would be capable of coping through a separation if she/he had a high quality
relationship with both parents, because this relation will serve as a protective factor (Myers et
al., 1999). Children could also have a better adjustment they have good family support and
other close people they can trust as a good social support (Parke & Clark-Stewart, 2002;
Dallaire, 2007). If the mother is a single parent, this kind of support is more significant
(Parke & Clark-Stewart, 2002).

1.3. Risk factors

Risk factors are a result of a negative outcome, such as stressful negative life-events.
They are the factors that increase the probability of developing a disorder (Masten &
Garmezy, 1985). When we talk about the impact on children, we are used to talking about
the negative consequences, sometimes forgetting the examples of successful coping (Greene
et al.,2000).

Newman and Blackburn (2002) state that risk factors are connected. For instance if a
child lives in a disadvantaged region and has less structure in his or her life, the child is more
likely to join in risky group activities and have restricted job ambitions. If at the same time the
child lives in a house with parental conflict or lives with a single parent, the probability of
having a high level of resilience decreases (ibid.). Unfortunately, if a child faces extreme or
recurrent adversities, the probability of resilience is rare (Cicchetti & Rogosch, 1997).

The risk factors for reduced resilience in children include learning disability; genetic
factors; developmental delay; complex personality; difficulties with communication; chronic
disease; deprived educational performance and low self-esteem. Related to these are the risk
factors associated to the family, namely elevated parental disagreement; parental separation;
poor constant supervision; parental-child hostility; child abuse; parents with psychological
disorders; parents with alcohol or drug problems; parents with criminal history and poor
friendship networks (ibid.). Risk factors associated with the environment are poverty; few
social resources; homelessness or fragile housing; racism and unpredictable and

unmanageable crises (ibid.).
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Other authors also suggest some factors in resilience that are very often linked to the risk
factors. These resilience factors are also the individual child, family and environment (Emery
& Forehand, 1994; Palmer, 1997; Gilligan, 1997). Individual resilience factors are the
character/personality of the children; females before adolescence and males throughout
adolescence; younger age; elevated 1Q; social abilities; individual consciousness; feelings of
compassion; internal locus of control; humour and pleasant appearance (ibid.). Family
resilience factors included good parental support; high quality relationship between parent
and child; parental agreement; respected social role; and secure relationship with one parent
(ibid.). From these factors, we can easily understand that, after the imprisonment of a single
parent, these protective factors could be damaged, and the child will have difficulty in
achieving them.

Finally, the environment resilience factors are described as having support from the
extended family; school achievement; friendship networks; respected social role; good
relations with a non-family member; and association with a religious or supportive
community (ibid.).

One example of a risk factor is abuse in childhood due to the interruption of normal child
development. Children with low interpersonal trust in childhood frequently have problems
related to relationships in adolescence and adulthood (Greene et al., 2000). Another risk from
this is the aggressive model at home, because the child grows up thinking that that behaviour
is correct in resolving arguments. If the children suffer from physical abuse, the risk factor
for engaging in a delinquent behaviour is higher (Dodge, Bates & Pettit, 1990).

Masten and colleagues (1990) further describe three different types of resilience on
children. The first is when children successfully fight to overcome adversity (e.g. in case of
low birth weight babies). The second is related to children who develop coping strategies and
maturity to deal with continuous stress (e.g. parents with alcohol and drug problems; ibid.).
The third type of resilience is when the child experiencing severe trauma can recover and

improve (e.g. tragedy, loss of a parent or child abuse; Gibson, 1998).

From another point of view, Greene and colleagues (2000) found that incarcerated women
face many risk factors such as physical and/or sexual abuse, aggression, and drug problems.
These risk factors are corroborated by others studies (Bloom & Steinhart, 1993; Chesney-
Lind, 1997; Snell, 1994). These authors also reinforce the idea of a cycle of pain that these

mothers go through and know is being replicated in their children’s lives. The research also
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indicated that these mothers revealed intentions to protect their children from the pain they
suffer (Greene et al., 2000). The children of incarcerated mothers often suffer the
consequences of the mother’s criminality and could follow in their footsteps into the criminal
justice system (Sandifer, 2008), making an intergenerational cycle of incarceration (American
Correctional Association, 1990; Barnhill & Dressel, 1991; Johnston, 1991, 1992; U.S.
Department of Justice, Bureau of Justice Statistics, 1998).

The preceding studies suggest that some of the risk factors that raise the probability of
future criminal behaviour include having parents with previous involvement in offending
behaviour (Rowe & Farrington, 1997); peer groups with antisocial behaviour (Thornberry et
al., 1994; Paetsch & Bertrand, 1997); big families (Farrington, Coid & Murray, 2009;
Bijleveld & Wijkman, 2009); deprived accommodation; low parental supervision (Farrington
et al., 2009; Bijleveld & Wijkman, 2009); broken homes (Stattin, Romelsjo & Stenbacka,
1997, Beam et al., 2002; Bijleveld & Wijkman, 2009); low academic achievement
(Farrington et al., 2009); and having one or more convicted siblings (Van de Rakt,
Nieuwbeerta & Apel, 2009). Having a convicted mother also increases the risk of a future
conviction. This finding is related with both sons and daughters, although the relation is
slightly stronger with sons (ibid.). Furthermore, all of the factors that increase the likelihood

of future crime are also factors that decrease the possibility of achieving resilience.

For these reasons it is essential to develop parenting programmes as well as parenting
education for prisoners. Palmer (1996) notes that these programmes are very good for
incarcerated parents and help reduce recidivism (Rudel & Haytes, 1990). Parenting
programmes outside the prisons are also recognised as good programmes to teach parenting
skills. They are also excellent for intervention with children with conduct problems (Kazdin,

1987).

2. What should we do to promote resilience of these children?

Newman and Blackburn (2002) express the need to make sure that isolated mothers have
the necessary support throughout a child’s early life. It is also necessary to encourage the
parents to use child care; to “make available high quality pre-school provision based on
sound pedagogic principles”(ibid., p. 2); try to look for the children’s strengths; give

confidence to have autonomous views and behaviour; promote problem-solving and coping
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skills and give them the opportunity for part-time volunteering work (ibid.). Another option
is to try to reduce the effect of multiple risk factors, which are often present amongst children
of incarcerated parents, such as to avoid having more than one risk factor; maintain self-
esteem and establish self-efficacy; and create new opportunities, such as extra-curricular
activities or part-time work (ibid.).

Rutter (1987; 1993) also suggests some protective factors that could help in resilience
interventions. It is possible to try to modify or decrease the child’s exposure to risk. For
instance, if the children do not have enough space at home to do homework, or if the family
does not have enough money to provide breakfast to the child, the school could meet these
needs (ibid.).

In addition, the research also suggests promoting resilience at different stages of life. In
the early years, it is crucial to give the baby satisfactory maternal nutrition during the
pregnancy; avoid smoking and places where smoking is allowed; avoid or reduce alcohol
intake; do pre-natal identification of foetal disease; give maternal MMR vaccinations; have
social and family support; access good quality health care and intervene where necessary to
avoid domestic violence (Newman & Blackburn, 2002).

With regard to developmental challenges, such as low birth weight; nutrition; parental
isolation and extreme adversities, Newman and Blackburn (2002) identified the following as
resilience factors: satisfactory parental skills; social support; good quality housing; parental
education; safe play areas and presence of learning materials; breast feeding up to three
months; support for the father/partner and family; and when the child is removed from home,
an early adoption to allow more chance of moderating non-genetic adversities.

In the pre-school development stage, the authors propose strategies to promote resilience
against challenges such as starting school, inadequate home care and parental isolation (ibid.).
The strategies include high quality pre-school day care; preparation of the parents to
encourage them to engage in the education of their children; pairing with resilient peers;
accessible substitute caregivers; food supplements; extra-curricular activities; relations with
other parents, local community networks and faith groups; and community regeneration
initiatives.

During primary school, and because the developmental challenges are the entry to school
and stressors at home, some of the resilience-promoting strategies include: parental
involvement in the school; effective pedagogic approaches; good school experiences; trusting

relationships with teachers; development of competencies; clear routines; fair sanctions; if
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abuse is present, good relations with the other parent or another family member or adult;
maintenance of family routines and rituals; encouragement of self-efficacy and stable
accommodation (Newman & Blackburn, 2002).

Some school programmes have been developed in order to promote resilience in children.
One of these programmes - Home School Link, Ayr, funded by North Ayrshire Council - was
in six primary and two secondary schools in Scotland, where the main objective was to create
closer attachment between school and home (Newman & Blackburn, 2002). The project
identified vulnerable children, then information and support was given both to them and to
their parents, to allow them to increase confidence and participate appropriately in the school
and education (ibid.).

Another example was in primary schools in England, in which 12 children were recruited
to a School Start project. The aim of the study was to give the necessary tools to children to
prepare them for entry to school and to increase parental support. The programme was
developed in the school and at the child’s home, but the attention was focused in the school to
give more confidence to the parents and to make the school less frightening. Two years after
the beginning of the project, and without having a control group, both the teachers and the
parents expressed their satisfaction with the programme and also described the increased
parental involvement in the project. Fewer behaviour problems were detected, and both
parents and children appeared better equipped for school entry.

In The International Resilience Project, the most recurrent adversities were identified in a
sample of 600 children and families in 30 countries. The most common adversities were:
death of parent/grandparent; divorce; parental separation; illness of a parent or sibling,
poverty, changing home, disasters, child abuse left unaddressed, suicide, remarriage and
homelessness (Grotberg, 1996a). Grotberg (1997) described that parental separation is one of
the most frequent adversities that can affect the children at any age, although it is in the pre-
adolescent age that the children are at more risk (Wallerstein, Corbin & Lewis, 1988), with
boys more susceptible to this (Block, Block & Gjerd, 1986). Kendler and colleagues (1992)
add the fact that parental separation could be a higher risk factor for dependent children than a
parental death.

During adolescence, the developmental challenges identified by Newman and Blackburn
(2002) were school transition; home stressors, such as parental alcoholism; parental/child
illness; refugee status and being in care. For these specific challenges, strategies to promote

resilience included programmes that promote emotional literacy; promotion of positive and
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motivational styles; opportunities to develop valued skills; engagement in programmes that
persuade peer co-operation and collaboration; activities after school; social support, relations
with cultural or faith community; educational achievement; positive peer relationships; and
improved locus of control through valued roles and work outside home or as a volunteer.

Grotberg (2004) described that many people change after experiencing an adversity. For
example, imagine a young child who developed a fatal illness and, because of that, expended
the last months of life helping and comforting others (ibid.). This adverse situation changed
the child to allow him to develop empathy, altruism and compassion for others (ibid.).

Such findings are very important: the transformations that an adverse situation can bring
are significant in promoting resilience (ibid.). This also means that creating opportunities to
help others can be very important for children who have experienced a traumatic event,
(Newman & Blackburn, 2002). Volunteer work consequently increases the probability of
developing a positive resilience (ibid.).

On the other hand, Rutter, Giller and Hagell (1998) suggested eight protective
mechanisms to promote resilience. The first mechanism is to diminish the child’s sensitivity
to a risk, normally by experiencing situations of positive coping. Second is to try to decrease
the impact of the risk factors in children; and thirdly to reduce the possibility of family
conflicts leading to collapse. Other mechanisms are to amplify positive reactions in the family
in a way to help them remain together during crises; encourage self-esteem and self-efficacy
through experiences with positive coping; reduce the effect or recompense the risk that the
child has been through; provide good opportunities for transformation and development, such
as good schools; and finally to substitute feelings of powerlessness with positive thoughts
such as hope (ibid.).

When these eight mechanisms are combined, they allow the successful mitigation or even

defeat of adversity (ibid.).

3. Child Impact Statements and Resilience

As we know, it is crucial to do what is in the best interest of the child. For that reason,
some mechanisms must be put in place to ensure that children’s rights, interests and views are
taken into account in decisions and in the implementation of laws and policies (Patan &

Munro, 2006).
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Getting it Right for Every Child (GIRFEC, Scottish Government, 2008) is a programme
aiming to improve outcomes for all children and young people. GIRFEC also tries to help all
professionals focus their work to make a positive difference for children and young people
(Scottish Government, 2008).

GIRFEC identified eight indicators of well-being considered as indispensable
requirements for all children and young people to develop to achieve their full potential
(ibid.). These eight indicators are for children to be:

e healthy (having the highest attainable standards of physical and mental health,
access to suitable healthcare, and support in learning to make healthy and safe
choices);

e achieving (being supported and guided in their learning and in the development of
their skills, confidence and self-esteem at home, at school, and in the community);

o nurtured (having a nurturing place to live, in a family setting with additional help
if needed or, where this is not possible, in a suitable care setting);

o active (having opportunities to take part in activities such as play); respected
(having the opportunity, along with carers, to be heard and involved in decisions
which affect them);

e responsible (having opportunities and encouragement to play active and
responsible roles in their schools and communities and where necessary, having
appropriate guidance and supervision and being involved in decisions that affect
them);,

o included (having help to overcome social, educational, physical and economic
inequalities and being accepted as part of the community in which they live; and

o safe (protected from abuse, neglect or harm at home, at school and in the
community) (Scottish Government, 2008, p. 12).

GIRFEC also defends the right of children and young people to have their point of view heard
in decisions that involve them (Scottish Government, 2008).

As we can see, the main indicators of well-being that GIRFEC use are closely related with
the positive/protective factors that promote resilience. Indeed, GIRFEC mentions the
importance of resilience in the well-being of children and young people, and it is often used in
assessments by professionals.

Because each child is an individual person, the entire context of the child should be taken

into consideration for considering resilience (Daniel & Wassell, 2002). For that reason, it is
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very important to see every child in a family as unique: each child may experience the similar
situation in a diverse manner (Getting It Right for Every Child, 2008).

Returning to the focus of the current report, this also means that if a child impact
statement is considered in any potential custody decisions, it will be possible to identify the
risk factors and/or the situations that are more likely to affect the children. Consequently, it
should be possible to minimise the impact of the risk factors and to promote resilience in the
children who experience a traumatic situation.

If we go further, we can also use impact statements for the family as a whole. That will
certainly facilitate children, young people and their families working together to provide the
best help, as GIRFEC recommends (The Scottish Government, 2008) and avoid concomitant
risk factors. In addition, “By placing children and young people at the centre of policies,
activity and planning and by having common principles and values we can secure better
outcomes” (ibid., p. 18). In this way, it will be possible to help the children and their family
in the best way to reinforce the protective factors and resilience and to decrease the risk

factors (Getting It Right For Every Child, 2008).

As this chapter shows, resilience is not easy to achieve, but it is not impossible. Many risk
factors affect resilience, and these types of factors are likely to be more common amongst
children who have a parent in prison. For this reason, it is necessary to promote protective
resilience factors in children who have or have had a parent in prison. This can be achieved if
we sensitise people to the possible outcomes.

With this in mind, we present in the next chapter a summary of the interviews of key
stakeholders about the child/family impact statements, which we hope contribute to a better

understanding of this issue.
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Chapter III: The Interviews

The main objective of the current research is to learn more about the issues surrounding
the use of Child/Family Impact assessments before we move into designing a tool for a
Statement in Scottish courts. The research focuses on what a Child/Family Impact Statement
would look like and how it would be used. The types of questions we looked at included:

e  Who should be responsible for Child/Family Impact Assessments (e.g. Criminal
Justice Social Workers, who do court reports; Children & Families Social
Workers, who also have the power to take children into care; or a child-focused
voluntary sector organisation contracted in specifically)?

e  Would judges actually use the information/would it make any difference?

e What is the focus of the Statement? Would the assessments be used to inform
judges or to highlight areas of need in the event of custody?

e Should the target group for such an assessment be narrowed to accommodate the
likely numbers involved and limits in resources, and if so, how?

e Are such assessments used elsewhere, and if so, what can we learn from these?

To reach our main purpose of understanding more about the use of Child Impact
Assessments in court, as recommended by the Scottish Commissioner for Children and
Young People (SCCYP) in 2008, we conducted fifteen interviews with key stakeholders.
These included professionals from Criminal Justice Social Work and Youth Justice, the
Scottish Prison Service, Children and Families Social Work, Families Outside, Children in
Scotland, Members of the Scottish Parliament, Action for Children, Salvation Army, South
West Scotland Community Justice Authority, Scottish Commissioner for Children and Young
People, Criminal Justice Social Work, a lawyer as well as a Sheriff.

Such a small sample will not provide a representative view, but the range of respondents
was designed to highlight key themes and concerns. What follows is a summary of the

interviewees’ answers.

To what extent is the impact of parental imprisonment on children and family recognised in
court?
Of the fifteen people interviewed, seven said that the impact of parental imprisonment on

children and families is not recognised or even taken into consideration in court: “At the
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moment that is not a huge priority, otherwise the document realised by Kathleen Marshall
[Not seen, Not heard, Not guilty/, wouldn’t have raised the issue of innocent victims of
crime”; “it is not taken into account, to a huge extent ..., certainly it is not a common
practice”; “there are, particularly, mothers in prison that really indicate that is the case.”
During the interviews, a point that reflected this general feeling was that from the last 20
years of Social Enquiry Reports and the work done by Social Work, there was no sense of
progress on behalf of offenders’ children, despite the guidelines and the legislation.

Further to this, two respondents said that they were not sure to what extent the impact of
parental imprisonment is taken into account. One respondent clarified this by stating that it
would be dependent on the variations in each individual case and Sheriff. Further to this, the
impact of parental imprisonment is “potentially is something which is routinely considered
with females, the main carers, but not necessarily given the same priority with males.” When
it was recognised that the impact of parental imprisonment on the child should be taken into
account, it was considered to a limited extent and only in certain circumstances, such as for
minor offences.

In contrast, an additional and important point expressed by an interviewee working
directly with families was that many families did not perceive that the impact on them is taken
into account by the judiciary. Respondents also commented that they believed judges did take
into account the background reports that Social Workers carried out, but that they did not
necessarily concur with the information or recommendation. Another important point that one
of our interviewees focused on was the extent to which judges take account of these
background reports and that this was dependent “on [the judge’s] own particular view and
their own discretion and sentencing.” Other respondents said that the impact of their decisions
on children and families is recognised by the judiciary to some extent, but that this
recognition needs to be standardised.

Another interviewee mentioned that the judges are aware of the impact when they are
imposing sentences. However, “the importance of that will vary much [from] case to case, in
very serious cases I am afraid that the impact of the impact of imprisonment on a parent is
something which will not waive the balance, because of the seriousness of the crime’.

An additional view was that the impact of parental imprisonment on children and family
is recognised, but at the same time “it is not terribly important for the final decision in the
court most of the time.” The reason for this is that less serious offences cannot be punished by

imprisonment, therefore the impact on children and families is less extreme. However, one
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area where the impact of parental imprisonment on children and families applies would be
community service. This is recognised to some extent, “but sometimes with some reluctance
in court”.

The complexity of court decisions was also evident in one interviewee’s answers, with
the point made that there is “stress between the court not punishing the children of offenders
on one hand, but also not treating offenders with children differently from how [other
offenders] are treated.”

How should judges use this information? One respondent said they should “balance the
interests of all children, against the wider public interest and sentence considered ... that
doesn’t mean to say that the child’s interests should always outweigh the public interest -
there is a balancing act. I just don’t see how we can even begin to perform that balancing act
without the information - Social Enquiry Report and some kind of assessment of the impact on
the child. Without that information the court just does not have the ability to know how to
balance the decision.”

With regard to whether the impact of parental imprisonment on children and family
should be important for the final decision in court, all the interviewees agreed that it was

’

clearly important, emphasising that it should “be a major factor.’

Should judges be made aware of these types of issues, and if so, how should they use the
information?

With regard to this question, the answers from respondents were unanimous. All agreed
that judges should be aware of the impact of imprisonment on children “and look into each
scenario and ... the information.” Before making a decision on sentence, the judiciary will
make a choice from the different options available to them, and for that they need be sensitive
to a range of issues, including an awareness of “the impact of their decisions.” The judges
need to look to “all picture of the person and what their life situation is, what their family
situation is, what issues and what responsibilities”.

However, the interviewees’ opinions also illustrated that this decision would also take
account of “individual assessment, personal circumstances, the crime they committed, the
social impact factors, previous crime history and possible male or female carers’
intervention.” The decision is something that “should be done by case, with the most

appropriate disposal for that particular case and ... the accused”, though these should not be
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decisive factors: “There must be an independent assessment, and the offenders themselves are
not in the position to make reasoned decisions about the situation.”

The respondents often stated that judges should use the information when they are
“deciding what disposal to impose on what sentence and [whether] it is going to be a
custodial sentence or if it is going to be community based.” Most importantly, the decision
should be made so that the child’s needs are focused at the centre of that decision.

The judge should routinely be aware of any possible negative impact on the child “if
somebody is potentially going to be sent into custody.” However, judges also have to balance
various issues, “because they have to take into account what the crime was, if it has been
repeated, ... and whether or not holding that person in custody is good for the wider society.
Of course, there is an impact [on the child] as well, but it might be better for that child, if the
man or woman who has offended goes into custody. So, there is a huge balancing act which
has to be carried out there.”

It is especially important to consider the consequences to the children due to the
“regressive nature of a child’s behaviour once the primary carer or parent has gone into
prison. Those are huge social issues, so, it is much wider than the initial issue of punishing
that prisoner, there are huge issues that will be felt by society in later life. That child is likely
to offend ... Judges should use very carefully the balancing up process and try to find out
what it is best for the child and what it is best for society as well.” The “judges need to know
[that research shows] that criminality in the family is a major feature in future criminality.
The impact of custody on families is something of which we need to be much more aware.”

One suggestion was that it was important to have guidelines and essential that the “Social
Enquiry Report writer should spell out the implications of any community disposal on
individual capacity to change, but also on any other person in their social network
particularly children. That should be absolutely routine in the case where custody is being
considered.”

One problem raised was the fact that the standards for the writing of Social Enquiry
Reports were not always being used, as one of our interviewees reported: “I really don’t see
them being used in a case very often, and to be fair even if a social worker raises it I suspect
they have to raise it in a rather subtle way because I don’t think that our judiciary would
respond positively to the implication that custodial sentence should be waived because of

childcare needs. The exception to that may be found in some female cases. ... [ am thinking

more about men [where] it is just assumed that men don’t have children or the children don’t
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need the father, and I think that it is extremely worrying. I suspect that features more in
relation to women, but I don’t think ... there is any evidence that the number of women with
children going into custody has dropped, as far [ am aware.”

Respondents commented that judges “need to stop and think once they have made their
adjudication as to what they think the sentence deserves and, if they think it is custody, they
really need to be under much more pressure to put that to one side for a moment and consider
the family implications, the costs and the risk to the children ... particularly short-term
custody, when all the evidence suggests that it has no particular benefit to the public, because
most of the people come back worse than when they went in. The only benefit is it the time
period that the person is away, is arrested and it is in that period that children should be
considered.”

Finally, some noted that judges are aware of this type of issue. The problem is that these
issues are not always clear in the Social Enquiry Reports: “The social workers’ reports don’t
tell us all of the impact on children, of imprisonment particularly.” The impact of parental
imprisonment is very important and should be taken into consideration, “because otherwise
we are perpetuating the impact on families, and obviously judges are not meaning to do

that.”

Are Social Enquiry Reports enough to address any need for information about impact on
children and families?

The general opinion is that Social Enquiry Reports are not enough to address the need for
information about impact on children and families and that it is certainly necessary to “have
guidelines to alert the Social Enquiry Report writer to look seriously at the implications of
custody on children.”

In fact, Social Enquiry Reports could be enough to address this need if they were “a
normal requirement of the background”. However, they “are not standard, they are not
always there all the time, they do not always happen”, and as a consequence they can be
considered “of limited use”.

Another problem regarding Social Enquiry Reports is avoiding “slowing up the process
and creating more work”, because they “take up a huge amount of resources and deliver very
little. Certainly Social Enquiry Reports writers should routinely check the children are not

already known.” One interviewee did not agree that adding the impact of imprisonment on

children/families is going to slow down the process, but if it did then “it is no reason to not
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look at it”, because “if it makes for a better report”, then it is worth it. The problem could be
how far we could go with it. It wouldn’t necessarily cause extra work for people to “think
slightly different for 10 minutes of their interview, to put a couple of sentences in there,
doesn’t have to be sheets”. Maybe we “just need to rethink a little bit”.

Furthermore, one interviewee mentioned that the Social Enquiry Reports might be
enough, “but we may argue that it is not a prime purpose of Social Enquiry Report”. The
prime purpose is to provide to the judge information about the prisoner. However, “The
information about the impact on family and children is part of that”.

The Social Enquiry Reports are ‘“focused on the offender and not on the needs of the
children and what impact it is going to have on them and who is going to look after them if it
is a custodial sentence, etc. ... It would need a much more comprehensive and specific
analysis of the needs of the children.” The Social Enquiry Report “is almost certainly not
adequate in terms of the impact on children and families.” The Social Enquiry Reports do not

(144

go into “these type of issues in great detail and certainly not in terms of emotional impact”.

However, it was mentioned that the “Social Enquiry Report is written in very restricted
guidelines that are done by the government. So, there are areas that we can go to and there
are areas that we can’t, and the social worker has to be very careful to not cross a line and
become a defence agency and plead mitigations. That is not our job, that is a defence agency
job, and we could be discredited for doing that. So, there are limits to what we can write, but
that is not to say that we couldn’t look at this and do better”.

In spite of the limitations of what can and cannot be written in the Social Enquiry Report,
one respondent was open to trying to do better : “/ can’t say that we are doing enough, you
might have a better answer to that and maybe we do it, but you may not consider that it is
enough”. Another general opinion was the uncertainty of who is responsible for addressing
the needs of the child in those cases, but Social Workers should “at least figure in the
assessment, they need to make sure that somebody is doing the assessment of the child.”

One question raised during the interviews was the issue of communication and the
responsibilities of the Criminal Justice Social Workers and the Children & Family Social
Workers during the completion of Social Enquiry Reports. This question makes us aware of a
gap between the roles of the two types of social worker. Social Enquiry Reports are the
Criminal Justice Social Workers’ responsibility: they were trained to do that: “Preparing
everything for the court, but they are not experts in family function”; “They may have a

generic training, but they never ever have or have very limited experience in looking at
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’

families and at family function”; “The Criminal Justice Social Workers see their role as
going in [to undertake] the supervision of the offender and nothing to do with seeing [if] the
baby is alright. So, there could be quite serious consequences of that”; “People who are
dealing with the criminal justice system don’t necessarily have the skills and experience to
complete good assessments about family function and family impact. So, it is not a case of

’

social enquiry reports.’

Relevance of the impact of imprisonment on children and families to decisions in court

The interviewees agreed that it was important to recognise the bearing on children of the
decisions in court, because they “obviously have a huge impact on the child.” It is also
important to understand how that impact is going to affect the children regarding the future
consequences such as “criminal behaviour, psychosis, parental separation and attachment
issues. The rights of the child need to be paramount and children often don’t have a voice.
So, someone else needs to be a voice and highlight the impact that the imprisonment is going
to have on the children”. This impact is also important “to decisions on disposal, as a guide
for a judge who has to make a decision about which is the most appropriate disposal.”

A suitable method would be to consider each case individually, with regard to the
“seriousness of the crime, repeat offence, social circumstances and best interest of the child.
This information should be available to the court, but if the court decides that ... a serious
sentence is the most appropriate disposal for the offence, support for the child and measures
to deal with the adverse consequences of that situation can be put into place quickly and
sensitively, rather than waiting for bad things to happen in the child’s life and then to respond
to that when it is more difficult.” 1t is difficult to find two genuinely equal cases and
consequently to have a “standard application of a rule.”

In some cases the judges should consider a community response as an alternative,
because in that way they reduce the costs and “there will be less damage to the family.” The
costs to society should also be considered, “because of children in care and what they do
afterwards. The court should take account of that, not just look at whether or not the person
should be in prison, but also how they should be treated, then they could look after the family
as well as being punished. The family aren’t punished, that is the bottom line — that children
shouldn’t be punished. *

Interviewees also stated that it is important for the court to take into consideration the

impact of parental imprisonment, because it is going to be “much more beneficial to the wider
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society for courts to recognise the potential benefits of them being dealt with outside of
normal channels i.e. custodial sentence...” However, some respondents also agreed that this
would not be easy, because it could be a difficult decision for the court to make regarding “a
position where a prisoner, or a potential prisoner, or offenders are going to use their kids as
an excuse to not have to go to prison. So, it is a difficult [decision], but certainly one that we
have to make, because we know the bad and damaging effects that can happen with the
children once a parent or carer goes to prison.”

Another important point of view is that parental imprisonment is relevant for the
decisions in court: the difference is that it is “not as relevant as other factors at the moment.”
This happens because the seriousness of the offence takes priority, and “that is why on a
theoretical level the impact on children is not as important, because punishment is meant to
be proportionate to the offence and not necessarily to the circumstances of the offender.”

A further opinion adds the fact the court is “not looking at the point of view of the
family”, but a “part of the sentencing process, the consequences to the individual are always a
relevant factor and that includes the family. Most sentences, apart from the very longest ones,
have a very strong subjective element and that one is trying to look at them to see what it is
the best method of disposal to deal with the individual, both to mark the seriousness of the
offence and to stop doing it again. So, these are the primary considerations in sentencing.
What effect is it going to have on the family is not a prime consideration on sentencing,

although in some sentences that is irrelevant”.

How important is it to assess the impact of a sentencing decision on the offender’s family or
children?

All the respondents referred to the importance of assessing the impact of a sentencing
decision, especially from the “point of view of understanding the needs of the child or the
needs of the family: this is extremely important.” The best interests of the family should be
“put in place ... instead of escalating and being picked up too late” though some believed it
“can’t be a deciding factor.”

In saying this, some also believed that it is important “to take into account, what the
impact is on children of the sentencing decision, because children are more likely to be
negatively affected by a court sentencing process that doesn’t take into account their

circumstances.” Certainly, more information should be available about it at a practice level.

Interviewees also said that this should depend on the seriousness of the crime, and the judges

38



Child and Family Impact Assessments in Court

should weigh up the decision if a child is involved and, maybe in a lesser offence, give a
community service order instead of a custodial sentence.

Having the impact of the sentencing decision in mind, we could also start thinking why
“children of any age or only a few years ... start committing offences.” Having a parent in
prison could also have a “negative impact not only on the child’s education, wellbeing and
development”, but also a direct impact on the child’s involvement in the criminal justice
system in the future. In other words, assessing the impact on children is “crucial and
constitutes early intervention for the benefit of the offender’s children.”

There is a strong impact on the child regardless of whether it is a woman or a man who
goes to jail. However, there is a huge difference in the perceived effect of both. This can
specifically be seen when “men leave the family for a little while, and if they are not the
primary carers, the families might struggle with money and all sorts of things, but they may
not break up.”

Assessing the impact of sentencing decisions is also important in relation to the “long
term impact and costs for society.” With regard to assessing the impact of parental
imprisonment, it does not mean that “at some point in the future someone could challenge the
decision of [imprisonment], perhaps when there is another option that didn’t impact on the
child.” In other words, “it is best to deal with these things in advance rather than wait to see
what comes up.” However, another respondent mentioned that “it is not a prime factor, in

some instances it will be relevant, it may be important”.

Should sentences differ for offenders who are parents?

All the respondents agreed that the question of whether sentences should differ for
offenders who are parents was not an easy one and definitely one without a simple answer.
The opinion of the majority of respondents was that it was important to distinguish if
someone is a parent, although you could not “say, in principle that simply because somebody
is a parent the sentence for a particular criminal act should automatically differ.” Similarly,
they stated that it was not realistic to say that, “because you are a parent and you offend you
don’t go into custody”. “They have to get the same penalty as everyone else”.

To distinguish between those cases, it is first necessary to have sentences which are
different for each individual with a number of options available: “If the parental impact, the
impact on children and the consequences for children are part of the sentencing formula”,

and if this is also “part of the supervision formula or the disposal formula” so that judges feel
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“satisfied that it will be beneficial for the child if that person does not go to prison”, that
could be beneficial. There is also discretion which allows including the “circumstances of this
offence and what is the offender’s situation”.

Two respondents added the importance of the sentences differing for offenders who are
parents. However, “we have to be very careful with that.” It is crucial to “be really specific”,
otherwise we could have mothers who “claim maternity” and they “don’t have anything to do
with the children.” Some believed the sentence should be different, because “the primary
objective shouldn’t be punishment, but should be rehabilitation. Rehabilitating someone who
is a parent is different from rehabilitating somebody who doesn’t have ... social

’

responsibilities.” “For somebody who is parent, rehabilitation may also include parenting

classes or developing skills that could be important.”

With regard to alternative options, one respondent mentioned the fact that, in other
countries, a person “doesn’t get an automatic custodial sentence: it depends on the nature of
the offence, and they will receive some other kind of punishment.” Of course, it is important
to “think about public safety and keep that in mind, but given that most of the parents in
prison probably tend not to be a risk to the public, that should perhaps be different”.

The “community services, non-custodial sentences, do have a much more positive impact
in terms of not reoffending... They have to realise and recognise their responsibilities as
well”.

One respondent also mentioned that the criminal justice system sometimes treats females
in a harsh way “or they move through it more quickly, in turns from one level to the next”.
There should be “different alternatives available to females, but we need to have a blanket
rule”. Another important factor is to try not to give imprisonment for very short periods
because “it doesn’t work, it doesn’t stop [offending]. It means that you can’t have [or] you
can’t really begin rehabilitation courses. Short-term sentences also mean that you can’t
really get the necessary education in prison as well. There is not much benefit to be had for
either the person to stop reoffending or for their family. Of course, on the other hand, it could
benefit the child to have the parent out of their life for a while.”

However, there are some difficult situations to deal with and sometimes many issues to
consider, for example whether it is necessary to “make a recommendation that the sentence
should be different for a non-parent who commits fraud and a parent who commits fraud, or a

non-parent who commits assault and a parent who commits assault. There might be some
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kind of rights issues there, looking at the offenders’ rights and human rights.” In those cases
the judge could have a very hard task. It could also be “difficult for the public to accept that
because you are a parent you can get off. That could obviously encourage those parents to
take advantage of their position as a parent.” When the judges are sentencing, “they have to
take account of all of these things plus the factors that differentiate that individual from other
individuals ... and being a parent is one factor of that [and should be considered]. ”

Two other interviewees did not agree at all with sentences differing for parents, because
“it would be unfair if I don’t have a child, I get sentenced to jail for a year and someone else
gets a month or nothing.” They also said that this “would be a form of discrimination on no
good basis and simply encourage people to become parents.”

A further two respondents believed this cannot be generalised, because “the purpose of
the court is to sentence the person for the crime they have done. If they are going to say if you
are a parent you will be sentenced differently”, that means that “parents would never go to
prison”. It has to depend on “the nature of the case”, if it is a serious crime. Furthermore, one
respondent added that he thinks this will be “very difficult. How you can differentiate one
sentencing between someone who has children and someone who is not?” Besides this, when
the most suitable disposal for the individual is being discussed, “the fact they are parents is a

matter which is taken into account”.

Should a decision be different just for mothers/primary carers?

With regard to the questions about whether the decision should be different just for
mothers/primary carers, two of the respondents directly stated that, yes, when possible, it
should be different. One of the interviewees drew attention to the fact that, if the person in
question is the primary caregiver, it would be very difficult even to ‘justify short-term
custody.” This should not be something automatic, meaning the judge should look at these
particular cases very carefully and ideally not send them into custody: “The norm should be
established for family caregivers that custody ... should be the last resort.”

However, four other respondents believed that the decision should not be different. The
reasons for this were: first, because men and women should have the same rights; second, it is
unfair for the fathers, because “mothers are often the primary carers.” Some made reference
to the existence of opportunities for other options or even “for the primary carer to bring the

child, if it is appropriate, into prison with her.” All should depend “on the nature of the
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offence and we need to look more creatively at what [can be done]”. “The law is the law and
has to apply to everyone”, and in those cases we have discretion.

Trying to establish the reason for the offence was another suggestion. One of the
interviewees mentioned that in Portugal, when an offender commits an offence because he or
she is using drugs, attention is paid to “curing the reason why they are taking drugs, rather
than punishing them. That is a much more creative way of looking at what the actual problem
is.”

It was also mentioned that to carry out “a proper assessment”, impact statements should
not just note whether a person has children, as the principal carer could be a grandmother.
For that reason, “it needs to be looked at properly. It is not the act of giving birth that means
that you are the father: it is looking after the child afterwards.”

Another detail that is very important is the fact that the “decision should be based on the
impact on the child rather than the impact on the parent.” Certainly, the long-term impact

and consequences on the children, on the primary carers and the seriousness of the crime

should all be considered.

Is it important to distinguish between parents and primary carers, and if so, how?

The general opinion was that it is very important to distinguish between those cases,
especially because not being a primary caregiver does not mean that a certain person is not
important for the child’s life: “So, it still has an impact on the child regardless of whether
that parent is the primary caregiver or not.” Even if a parent does not live with the child in
the home, imprisonment “may still have some kind of impact based on that child’s needs and
rights.” It is therefore extremely important to look at “the real dynamics and not just the
biological relationships ..., it is essential to look at the nature of the relationship.”

The way of making that distinction is to check for evidence that a certain parent has
contact, has a relationship with the child, “check the genuine nature of the relationship” and
also make sure that he or she is important in the child’s life. For example, a parent who has
children, but has no involvement, should not be treated in a different way from someone who
does not have children.

It is important to ensure that a parent has some relationship with the child, because if he
or she does not, the impact on the child is likely to be less. The individual circumstances
should be looked at as well, and also consider “the impact of their [parent’s] absence would

’

have on the child on the daily basis.’
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However, the importance of looking at the children’s rights was also broached, “rather
than saying we are not going to send you down because you are a parent.” Judges need to be
aware of “the comsequences of the decision that they are making, particularly for the
children.” For a judge to be aware of this would require the “assessment to be done properly.
1t is not just a statement of fact that the person is a mother: that is not enough, it actually has

to be assessable.”

Who should be responsible for conducting Child/Family Impact Assessments?

This question was considered, by most of the respondents, as a difficult one to answer,
because of all the issues involved.

With respect to all the concerns involved, four respondents believed that Child/Family
Impact Assessments should be done by Criminal Justice Social Workers - at least doing the
“initial screening and making a judgement about the potential impact of a custodial sentence
and any risks that it might bring for the family.” Children & Family Social Workers should
then do the assessment if “there are any signs at all” of the child being at risk. Another
interviewee mentioned that if a Social Worker is already involved with the family and he/she
is doing a Social Enquiry Report, the assessment could be done by that Social Worker at the
same time.

However, two of the interviewees believed that the Criminal Justice Social Workers
should not do the assessment because they are “too focused on the [offender] rather than on
family needs.” Criminal Justice Social Workers “are not trained for that, it is not their
expertise. Their expertise is the Criminal Justice focus, they have a pretty narrow focus on the
criminal: to protect society from criminality”, and for that reason they were not thought to be
the best individuals to carry out the assessments. Interestingly, a similar answer came from a
Criminal Justice Social Worker, who agreed that maybe they “are not the best people to do
the impact statement or the assessment of the family or the children point of view, because it
[report] is primarily about the offender”.

Three of the respondents referred to Children & Family Social Workers as the best
people to do this assessment because they “have the ability and the skills to assess families,
and can focus on families and who is at risk.” One important issue is that it is necessary to be
very careful about the manner of intervention, because it is essential to understand “the
nature of family dynamics.” However, another interviewee said that the Child/Family Impact

Assessments should not be done by Children & Family Social Workers because they “might
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not have a sufficiently detached view, an objective view of the situation”, while the Criminal
Justice Social Workers have the “training to be able to recognise the importance of the
children’s welfare, but in the context of the criminal proceedings.” Another concern is that
Children & Family Social Workers already have too much work and that “it will be another
new, quite big responsibility.”

As an alternative, three respondents suggested that a Voluntary Sector Organisation could
be quite useful “to guarantee ongoing family support”. In fact, two respondents agreed that a
Voluntary Sector Organisation was the ideal group to do the assessment: “In an ideal world
you would want a child-focused voluntary sector organisation” because they were
“contracted in specifically.” A fourth respondent added that “there are other reasons why it
should be someone independent of [Criminal Justice and Children & Family Social Work]. [t
is difficult to get an overall sense and a good awareness of the function of a family or the
individuals with one or two interviews. It is necessary to undertake a lot of good observation
or get good detailed answers, and that requires a lot of questions to get such a picture. That
means that it could be somebody who knows the family already, but at the same time has
sufficient objectivity.”

Respondents noted that it could be good to have “a new organisation, a new body that
might be statutory or not, which has the power to investigate, to look at the impact and
produce a report and advocate for the child.” However, a “danger of having a statutory, a
government organisation”, is that “people would see it as an agency of change, an agency of
control and might be reluctant to engage with them. There is a perception that the social
workers are going to take their children away.” Equally, “It is very important to look at the
scenario in relation to the system in general and not just focus on one part of the system.”

Another opinion was that the assessment should be done by everyone who “is involved
with the family” and that “Social Workers should have a common training base to do
assessments of peoples’ capacities.” Whoever does provide the service, “in terms of
assessments or in terms of giving advice or information training, it is a matter of the
knowledge of the family, of that particular family, knowledge of family function, knowledge of
child wellbeing and professional objectivity.” Who actually carries out the assessment,
according to this perspective, is less important.

Three interviewees mentioned that they were unsure who “would be the most

appropriate person to [conduct the impact assessments]”. However, one said that it should be
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done by “workers that were already there and might actually know the family ... the
important thing is to have coordination.”

Another interviewee mentioned the importance of having both types of social workers
working together: “they need to talk with each other. There is a clear gap regarding support
of families, and it should not necessarily be social workers who provide that. There should be
a joint piece of work done.”

As we can see, there are various opinions, and each one justifies why it is important to
have a Children & Family Social Worker, a Criminal Justice Social Worker or a voluntary
sector organisation do the assessments. This may mean that everyone is important and that it
is vital that everyone works together, not forgetting that each group is important and has a

specific task.

Criminal Justice Social Workers compared to Children and Family Social Workers

Related to the question of who is best placed to provide such information to the court is
what the current distinction is between Criminal Justice and Children & Family Social Work:
Child or Family Impact Assessments in court are one area in which the two roles appear to
overlap.

Both Criminal Justice and Children & Family Social Workers have the same
responsibility of promoting social welfare, as written in Section Twelve of the Social Work
(Scotland) Act. Due to the lack of clarity in the Act about “whether it is community welfare or
the individual’s, it’s always been assumed that is the individual’s, and quite clearly children
and family social workers have a primary responsibility to meet the needs of children and to
protect children.” In saying this, “Section 27 of the Act, which set up the probation service, is
built on the same Section 12 and is very clear that promoting the welfare of the community is
the role of the criminal justice social workers. That tends to be referred to today as
community safety or community protection.”

The Criminal Justice Social Workers “are local authority social workers, so they carry
all the statutory duties of the local authority, one of these is child protection. So, even in their
duty to promote community welfare” they have a responsibility for child safety. They have the
“responsibility of protecting the community by supervising and trying to effect change in
individual offenders’ lives, but they have the dual responsibility of protecting children.”

However, the Children & Family Social Workers also have a “duty to promote

community wellbeing” (item 2, Section 12). This means that “if in the course of their duty,
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working with individual children, they come across offending families, then they have a duty
to share that.”

The general consensus was that both groups of social workers “should communicate - they
have the same statutory duties, because the Act doesn’t distinguish who carries what. * First
of all, “there is almost a need to underline the fact they both are social workers under the
local authority, and both really ought to understand their respective roles. That should be
part of their induction and should be absolutely crucial to anybody, that should be talked
about periodically.” For example, the Youth Justice specialist was trying to diminish the
existing gap between the two social work teams, but this is starting to appear again: “They
need to be quite clear about the crossover in terms of role and responsibilities. At a lower
level, at a practical level, workers need to have contact and there certainly needs to be a
better way of guiding both in situations where there is a crossover of criminality and family
issues.”

Achieving closer working in practice, even in cases with clear overlap such as for Child
and Family Impact Assessments, is not necessarily straightforward in practice: “The
government and the inspectors need to ask local authorities quite specifically how they deal
with this kind of situation in strategic planning and in operational planning, what specialism
do they have in child care that would recognise these criminal issues and what specialism do
they have in criminal justice social workers that would recognise the childcare implication.
Practically speaking if at least in every local authority there was a criminal justice social
worker working in youth justice childcare, crossing the boundary and also providing

’

consultancy, that could do.’

Awareness of child/family impact statements or assessments elsewhere

None of the respondents was aware of any research into child/family impact statements
or assessments, apart from the research the Commission for Children and Young People is
doing and that of Justice Albie Sachs in South Africa. Furthermore, all agreed that it is a
significant problem and has a strong and definite relationship with victims. They also shared
knowledge of research about the consequences that prisoners’ children suffer “and the cycle
of deprivation that criminality is [contributing to]. ”

Most of the interviewees said that they were not aware of this kind of assessment being
used elsewhere. However, Finland, Italy, Greece and South Africa were countries that were

referred to as places that conduct this type of assessment in court. It was said that what we
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can learn from them is important and that it would be irresponsible if we did not heed these
examples. Equally significant is learning from other countries and trying to find out what is

possible or what is feasible to implement in Scotland.

What should the focus of such assessments be?

Eleven of the respondents said the focus of the assessments should be to inform the
courts of the likely impact on children/families and also to be a tool for identifying and
addressing need. All the respondents also mentioned the importance of recognising the impact
of the sentence on the children, and “obviously, thought should be given as to how to address
the needs of that family.” One comment was that the “information in the first instance has to
be for the court to understand the impact which the decision they make has on the children ...
A screening should give some idea, but the primary purpose is much more to inform families
about the possible consequence of the impact a custodial sentence might place on them and
then to give them contacts [for information and support].” On the other hand, it is very
important to use the assessments to “inform the court of the impact, to look at the impact
factors of parental custody.”

To use the assessment as a tool to address the needs of the family would be a “great
opportunity to help the family”, but for that to happen, communication between professionals
would have to improve.

It is also important to look not just at the negative impact on the children/family, but also
“how rehabilitation could improve the family situation by giving an appropriate sentence.
That should be part of the social enquiry report, so they can investigate any case where
custody is being considered.” When a Social Enquiry Report is deemed unnecessary, for
example where the person has been in prison before, there should nevertheless be a family
impact statement: “So, any time the court is considering custody, whether or not the person
has been to jail before, there should be family impact statements.”

Conversely, one interviewee said that the assessments should be done just to inform the
courts of the likely impact on children/families. In this person’s view, if the assessment “has
been done by the social worker, there is no point in addressing need. The courts can’t deal
with need. It would not assist the court if it is [not] the court that is addressing needs. But, if it

’

is a tool for the court, it should contain what the court needs.’
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In what circumstances should child or family impact statements be used?

Four interviewees believed that the assessment should be used for “sentencing and
remand decisions”, but “somebody should only be remanded if he or she is considered a
serious risk to society, themselves and others.” However, “if remand is working as it should,
we should not have people remanded who are not considered to be a risk, but, of course, we
do.” In contrast, one respondent mentioned that “the process of deciding whether or not to
remand someone has insufficient time to attend to this kind of information. So, family impact
statements, they would be introduced for sentencing not remand”.

In all decisions, the “needs of the child must be paramount, the children are very
important.” However, if “we are talking about families and the impact of imprisonment on
them, I think [the use of family impact statements] needs to be broader.” Five other
interviewees mentioned that the assessment should be used for the child, while three
respondents said that it should be for children and parents/primary carers. However, in “an
ideal world you would want to take into consideration other family members” including other
dependants such as disabled persons.

The reason to justify the assessment being used just for children is because they usually
do not have “a huge voice. Family members, adults, potentially could have a much higher
awareness of what they can do. With the fact that they don’t have a vote, they don’t
necessarily have [the same means to access help as adults] ... they are very delicate
creatures”.

One respondent also mentioned that the assessment should not be just for “any immediate
family member”, but also for “people who have a major significance for the child.” For that
reason, the ideal would be to look at all the persons involved with the child. Another
interviewee believed that the assessments must to be for any immediate family member;
“caring for elderly, disabled relatives can be important factor taken into account in some
sentencing decisions. If we are going to have family impact statements they should cover the
immediate family”.

Despite most of the respondents sharing the opinion that the assessments should be for
the children, others had the view that the statements should be ‘“‘for those who would be

>

directly affected by the sentencing outcome.’
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What is the likelihood of judges using the information provided in a Child/Family Impact
Statement?

With regard to the likelihood of judges using the information given in the Child/Family
Impact Statements, the existing ‘reasonable balance’ in Scotland was mentioned. The opinion
of four respondents was that the judge would use that information, especially if the
information “contained in the report is of direct relevance and ought to be routinely offered
for consideration.” The information is also used “if the implications for [the people
concerned] are spelled out.” However, there is also the opinion that a judge will take the
information into account, but only if the information is presented to them: “If you don’t put
the information in front of the judges, they won't see it.”

Another opinion was that all the judges “would use it” because they “like extra
information.” The judge takes it into account, but “the child impact statement would be much
more powerful, much more objective and multiple as well.” A further opinion is that the
judges use the information provided, but “it would depends of the nature of the case and in
serious cases it wouldn’t be taken into account in a significant extent”.

Five other interviewees agreed that some judges will take it into account, and others will
not. It will depend on any guidelines as well as any traditional methods they use. Some
judges could be sceptical about this information: “it really depends on [the judge’s]
approach.” No guidelines about such Statements exist at present.

One respondent noted that “Most of the sheriffs are amenable to discussing things, they
are amenable to making the public systems work better and effectively.” In fact, respondents
believed that some judges will be grateful for the information, but that they also have to think
about public safety, “the rehabilitation element, punishment.” They do not have “any reason
not to use the information, but that does not mean that they wouldn’t give custodial sentences
despite it.”

One respondent thought that Child/Family Impact Statements “would be difficult for
judges to take into account”, but five mentioned that they should take it into consideration.
“In a real world situation, if you are going to add that to the formula - family or child impact
statement - then unless there are guidelines for judges, it would be very dubious the extent to
which they would take it seriously”. However, the importance of doing an assessment is that it
1s necessary “fo be sure that the judges will get good information, comprehensive information

and effective analysis.” It was also mentioned that only with legislation will a judge take
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Child/Family Impact Statements into account: “it is not an impossible task, it is a difficult
task, but it is possible to do.”

With regard to the best way of making sure that these issues are taken into account, one
interviewee spoke about a recommendation to the Scottish Parliament by the McLeish
Commission (2008) that “proposes the creation of a sentencing commissioner, which is
supposed to help with consistency and sentencing decisions. A sentencing commissioner
would be able to issue guidelines, and what judges need to take into account. Probably that it
is the best avenue for making sure that it is taken on board by judges.” Another suggestion is
that judges should have training about “how fo use the assessments.”

A final additional comment provided by one of our respondents was: “Just because

something is not likely to be used by judges, doesn’t mean that we shouldn’t try to address it.”

Status of Child or Family Impact Statements

One question to respondents was whether the proposed Child or Family Impact
Statements should have any legal status. Arguably the closest equivalent to a Child Impact
Statement at present is a Victim Impact Statement. Respondents were unclear what the legal
status of these statements were, with one saying that judges had to take them into account and
other two saying that they had no legal status in court, in spite of being “in the process of
changing rules”.

Regarding the status of Child or Family Impact Statements, the answer was yes, “the
child/family impact statements should be taken into account.” There are many factors to take
into consideration, but “they might be the same or more important,” although that “wouldn’t
be very popular, politically.”

Another interviewee noted that formal legal status would not be “good for the criminal
Justice system.” The impact statements “are there as a tool to inform the sheriff when they

are making the decision, but I can see you can’t [railroad] a judge into a decision”.

What would encourage judges to take such statements into account for their decisions?

One of our respondents commented that “the best way of changing lawyers’ ways of
practising is to change the law.” With that in mind, the best encouragement may be to create
legislation. This could be done, for example, “in an active [law] journal rather than an active
court, a minor piece of legislation [precedent] to say there are now going to be child impact

statements. The judges must take this into account.” Another opinion is that if the statements
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were there, “they are taken into account; at the moment we haven’t heard them before. Judges
would take them into account if they are available”.

Another concern, however, is the many potential costs involved, for instance “training
criminal justice social workers to prepare victim impact assessments in the best interest of the
children”. As well as the fact that the whole process is “time consuming”, it “seems to be the
potential to slow everything down terribly”. At present Social Workers in most cases just
meet with the offender; this is “now asking them to also go out and meet families or find out
about families, to check into the system, all involves a lot more work and time. So, it is
difficult. It will also slow down the court process.”

With regard to slowing down the process it was also said that the “defence have an
opportunity to bring out such matters as what effect imprisonment is going to have on the
family. In a number of cases it would be a social enquiry report, and that will bring out,
perhaps in very sketchy terms, what is going happened to the family. If you are going to add
on to that some further range of enquiries it has the potential at least to slow the process
down. ... At the end of the day I doubt whether this is going to make a deal of great
difference”.

Another opinion is that most of the judges would use the assessments, “especially when it
is a borderline [decision]. That would be welcome for a lot of Sheriffs, because they are the
ones that deal with this stuff. ... Anything that would help sheriffs is usually welcome. They
also would like to see a more creative range of options [available on] what to do with people”.

One more additional thought was an interviewee’s opinion about using the statements in
all the decisions: “I would be reluctant from everyone’s point of view, and this includes
agencies involved and making their reports, to have a situation where these reports were
called for as a matter of routine. Maybe scope for organisations, such as Families Outside
assisting, for example, the social work department in putting forward information to the
court, the consequences of the imprisonment for the family. That is my immediate thought”.

This respondent also added his concern about how far this could be extended. “If you
introduce that as a right to be taken into account in a sentencing process ... [it] has to be
contra balanced by the right of victims and their families, which may also to be viewed again
as rights, not nearly as part of the general picture. I have to say I am slightly sceptical about
that decision, because the case takes so long to come to a conclusion. I would believe in the

maxim ‘Justice delayed is justice denied’, and if you don’t actually get round to sentencing
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someone for seven years dfter the offence has been committed, there is something very far
wrong with the system”.

However, an example of judges taking the impact of parental imprisonment into account
was: “I can give an example from my own experience. Yesterday we dealt with a girl who
committed a very serious assault when she was 15. The case takes a year to come to court,
and at the stage that she came to court, she had a four week old child. Obviously you take that
into account simply because it is a total cause of change circumstances since the crime was
committed. So, changes in circumstances of the offender the day the crime was committed
until they are dealt with, which may include having a family or having to care for a family, is
something we are always aware of. She had been sentenced for six months detention, and we
decided partly because of her responsibility we put her on probation. If she hadn’t had the

child, the sentence might stay at six months”.
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Chapter IV: Discussion and Conclusions

After analysing the literature and the interviewees’ opinions of the impact of parental
imprisonment, we can easily understand that this is a big issue that needs to be resolved, and
it is far from being finished. Our main questions were to know more about the responsibility
for conducting the Child/Family Impact Assessments, to know whether the information
provided is likely to be used by the judges, what the focus of the Statements should be, and in
what circumstances such Statements should be used (e.g. for all defendants/offenders who are
parents or just primary carers).

After the interviews, we can conclude that the majority opinion is that it is essential to
assess the impact of parental imprisonment and that this is important for the judge’s decision.
As Bernstein (2005) stated, the consequences of having a parent under arrest are huge, and
our interviewees seem to understand and be aware of that.

Seymor and Hairston (1998) noted that little is known about the consequences on children
of having a parent in jail (also Boswell, 2002; Cunningham, 2001; Gabel, 1992a; Landreth &
Lobaugh, 1998), but this lack of knowledge persists. What we do know is that the children
who suffer because of parental imprisonment frequently exhibit coping problems (McEvoy et
al., 1999), stigma, embarrassment (Loucks, 2004; Cunningham, 2001; Lloyd, 1995), fear,
anxiety, melancholy, regressive behaviour (Wright & Seymour, 2000), anger, blame,
loneliness (Cunningham, 2001), defiance and behaviour problems (Wilmer et al., 1966).

The long-term consequences of parental imprisonment are enormous, though some
children are resilient and can overcome this traumatic event. Children who recover well from
an adverse event can display little or even no after-effects in their adulthood (e.g. Kendall-
Tackett, Williams & Finkelhor, 1993; Newman & Blackburn, 2002; Valle & Silovsky, 2002).

Some factors need to be present in the child’s life for an adverse situation to be
successfully overcome, such as family support (Newman & Blackburn, 2002); positive
involvement of the parents (Osborn, 1990); having a secure caregiver (Murray & Farrington,
2008); social support; total support from at least one parent or substitute; good experiences at
school; a strong perception of capacity and confidence; capacity to help others; problem-
solving, emotional and coping skills, and extra-curricular activities (Newman & Blackburn,
2002). Conversely, stressful events (Greene et al., 2000) such as parental imprisonment;
elevated parental disagreement; parental separation; inconsistent supervision; parental-child

hostility; child abuse; parents with psychological disorders, alcohol or drug problems, or
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criminal histories; and poor friendship networks (Cicchetti & Rogosch, 1997), are all strong
factors that reduce the resilience of children.

With this in mind, we can see short- and long-term consequences for children who have a
parent in jail, especially if they do not have good quality support. One interviewee stated that
children’s bad behaviour may start earlier than the imprisonment because of lack of support.
In fact, it is urgent and crucial to start intervention in early ages “for the benefit of the
offender’s children”. This is also important in relation to the “long-term impact and costs for
society.”

Previous studies show that having parents involved in offending behaviour (Rowe &
Farrington, 1997), or antisocial behaviour (Thornberry et al., 1994; Paetsch & Bertrand,
1997), broken homes (Stattin et al., 1997; Beam et al., 2002; Bijleveld & Wijkman, 2009) or
having a convicted mother (Van de Rakt et al., 2009), are strong risk factors to future
engagement in criminal behaviour. For this reason, and with regard to the consequences of
parental imprisonment, it is important to try to reduce the high probability of continuing the
cycle of offending. If it is crucial to involve offenders in parenting and relationship
programmes in order to reduce recidivism (Rudel & Haytes, 1990) and if these programmes
are only available for prisoners serving long-term sentences, then other solutions need to be
created to assist these offenders, whether they are parents or not.

In spite of all the consequences for the children, it is not easy for the judges take a
decision when they have to balance the crime, the punishment, public safety and impact on
the family. For that reason, it is important to standardise how child or family impact
statements should be taken into consideration. One suggestion to facilitate this decision was
given by Constitutional Court Judge Albie Sachs in his lecture (Sachs, 2009), as an example
of what has been done in South Africa. He ruled in the case of S v M (2007) that judges must
assess the impact on all minor children if their primary caregiver was sentenced. In that way,
the judges could more easily balance the full range of an offender’s circumstances.

The impact of parental imprisonment is taken into account in certain circumstances,
depending on the judge and the seriousness of the offence. In minor offences, non-custodial
penalties such as community service could be considered more often as a means to reduce the
impact on children. Ideally all judges should be made aware of the impact of parental
imprisonment in all of their custody decisions. Assessments should be done on a case by case

basis, always considering the consequences to the children, in accordance with Article 3.1 of
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the UN Convention of the Rights of the Child. One way to do that is it to create guidelines or
develop practice which ensures that such considerations are taken into account.

Another important point about parental imprisonment relates to the serious consequences
to the children. In spite of these consequences being relevant, they are not as relevant to the
court as other factors, such as the seriousness of the offence. The sentence is imposed as a
punishment to the offender, proportional to the offence, but usually having no regard to the
offender’s children and family. With this in mind, it is important to consider each case
individually, concerning the seriousness of the crime and frequency of the offending as well
as the offender’s circumstances. The simple fact is that community sentences are less likely to
have a detrimental impact upon any dependants, with the exception of those cases in which
the family members themselves are the victims.

With regard to the sentences differing for offenders who are parents or just for
mothers/primary carers, the opinion was varied. Despite the contradictory opinions in our
interviewees’ answers, this does not mean that parental imprisonment is not an issue. Rather,
it could mean this is an urgent problem that has not been properly taken into consideration —
perhaps because “at the moment that is not a huge priority” and “the importance of that will
vary much [from] case to case”.

The literature explains that the impact of parental imprisonment on children will depend
on the contact that this parent has with the child and if the imprisoned parent is the primary
caregiver (Cunningham, 2001). This does not mean that the imprisonment of a parent who is
not the primary caregiver does not have a negative impact on the child’s life (Parke & Clark-
Stewart, 2002), but rather that the impact is not going to be as big.

However, we must take into consideration the extent to which parents were present in the
child’s life. It is crucial to know what the family environment was before the arrest (Parke &
Clark-Stewart, 2002) in order to understand better what impact the parental imprisonment is
likely to have. It should not be a simple rule that says that because “someone is a parent, the
sentence for a particular criminal act should automatically differ”. There needs to be a
distinction between the different cases, the seriousness of the crime and perhaps having a
sentencing formula that includes the child impact and the consequences to the child. This
means having a good impact statement, a proper assessment which includes whether or not a
parent is a principal carer of the child. Finally, the decision should take primary consideration

of the impact on the child. Some suggestions in the interviews to minimise these
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consequences are for the judges to give non-custodial sentences wherever possible to parents
or primary caregivers who have a real and true relation with the child.

Another point from the interviews which reflects that the impact on child/family is not
always recognised in court is the perception that, in the last twenty years, Social Enquiry
Reports (SERs) have not taken children’s views into account, regardless of the guidelines and
the legislation. With regard to SERs, the general view from respondents was that these were
not nearly adequate to address this issue, especially because SERs are not always requested,
and because their focus is on the offender and not on the child’s need. The need to think
differently when SERs are being made, taking the wider impact into account, was suggested
as a good way to reduce the lack of information about the impact of the imprisonment in these
reports. The gap in communication between types of Social Workers - Criminal Justice and
Child & Family Social Workers - was also highlighted as an important and urgent problem to
solve.

As regard to the responsibility of conducting the Child/family impact statements, most of
the interviewees did not have a set answer. Rather, they agreed that there are many issues
involved with the assessments. Opinion was mixed and was divided between the types of
Social Workers. First, Criminal Justice Social Workers were mentioned as the most
appropriate ones to do the assessments, because they were trained to do reports for court.
However, their primary focus is the offender and not the needs of the children and family.

On the other hand, as the Child & Family Social Workers may already be involved with
the family, they were considered the most suitable to do the assessments. However, the
concern was that they may be too closely involved with the family, which could distort their
view. They may also be less familiar with criminal proceedings.

Finally, an independent Voluntary Sector Organisation was also suggested, because they
were “contracted in specifically” and can “guarantee a family support”.

None of our respondents was aware of any research about the use of child/family impact
statements in other countries. However, Finland, Italy, Greece and South Africa were
mentioned as countries where such assessments are used in court. We are not clear at this
stage of the research who carries out these assessments in the countries mentioned, so this is
something we would like to investigate in the next stage of the research.

With regard to the focus of the assessment, the majority of the respondents mentioned that
it is important for the court to know and be aware of the consequences that the imprisonment

would have on the children/family, but also to use the assessment as a tool to address the
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family’s needs. Regarding the circumstances in which the child/family impact statements
should be used, the respondents revealed diverse opinions. They disagreed whether impact
assessments should be conducted for remand decisions or just at the sentencing stage, and
whether these should be solely for decisions regarding primary caregivers. They agreed,
however, that in all decisions the child’s needs should be paramount. Ideally this should also
extend to the family’s needs.

The likelihood of judges using the information provided by the Child/Family Impact
Statements was another question to which the respondents gave varying answers. Some
interviewees mentioned that judges would use the information, depending on the nature and
seriousness of the crime, though others stated that some will not take that information into
account.

With these issues in mind, it seems that the best way to encourage the use of information
about the impact of imprisonment on children and families is to create legislation or guidance
requiring this. In the short term, however, if Child/Family Impact Statements were available,

judges may well make use of them.

The aim of this work was to understand more about the issue of parental imprisonment
and to examine whether the rights of an offender’s dependents are taken into account for
sentencing decisions. This is in keeping with article 3.1 of the UN Convention on the Rights
of the Child and along the lines of the judgment in S v M (2007) in the South African
Constitutional Courts. We have achieved this aim, as we now understand more about this
issue.

The impact of imprisonment does not begin only at the moment of the incarceration and
definitely does not end at the end of the imprisonment (Loucks, 2009). The imprisonment
could bring many consequences to the children and to the rest of the family. These effects
sometimes are so strong that the child/family can never recover from them. The impact of
parental imprisonment on children, as Henriques (1996) and McGowan and Blumenthal
(1978) describe, are the secondary costs of the confinement. In spite of being recognised as a
problem, the real consequences remain inestimable.

The outcomes are various, such as loss of income, loss of housing, shame, victimisation,
difficulties in maintaining contact (Loucks, 2009; Marshall, 2008; Myers et al., 1999) and
stigma (Bernstein, 2005; Centre for Children and Families in the Justice System, 2003;
Cunningham, 2001; Loucks, 2004 and 2009; Greene et al., 2000; Marshall, 2008; McEvoy et
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al., 1999; Miller, 2002; Myers et al., 1999; Seymour, 1998; Wolleswinkel, 2002; Murray &
Farrington, 2008).

If we take into account that in Scotland, per year, more children experience a parent’s
imprisonment than parental divorce (Loucks, 2009), we must think about the long-term
consequences that this impact could bring on the child’s life. Because of this, it is very
important to give special attention to the children’s views and make them heard (Marshall,
2008). Murray and Farrington (2008) recommend that large-scale surveys should be carried
out in order to estimate the prevalence of child victims of parental incarceration, in a way to
certify that appropriate strategies are under taken to support the children.

Furthermore, one of our interviewees mentioned that “in Scotland in the last years, there
have been several human rights challenges to various aspects of prisoner life”. Our question
is: What about the human rights of the children and family? Are they not also important? Is it
not important to consider the impact that parental imprisonment has on the children? Are the
children, who represent the future of our society, not important? If their feelings are not taken
into account, are we not disregarding the future of our sons and daughters?

This work is far from being finished. This report shows that there are many gaps and
many issues that need to be resolved. Maybe the first step, as Justice Albie Sachs said in his
lecture in Edinburgh, is “to change the mind. Sometimes we need a little perforation to start
thinking in other [ways]”. One way to complete this work is to start with the children’s
opinions: having their direct input would help us to understand the importance of this issue
more and to work towards developing an assessment tool. We would also like to know more
about how such assessments are used in other countries and to explore more what has been
done there.

We are now conducting research to explore the views and experiences of children and
young people who have had a family member sent to prison. This will enable us to hear the
children’s voice, to know what their real experiences are, what input would they want into the
decisions that affect them, how would they want to provide this input and their thoughts about
the arrest, trial, and imprisonment. This will be a discrete piece of work but will also have the
benefit of informing ongoing work into the use of Child/Family Impact Statements in court.
The findings from this small-scale project could, if appropriate, be taken forward into a fuller
research project that takes into account the experiences of a larger number of children and
young people from throughout Scotland. This could also include the views of other family

members (partners, adult dependents) affected by imprisonment.
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Beyond this, we need to develop an assessment tool to conduct Child/Family Impact
Assessments and then try it out in practice. Only then will we know whether the courts will
take this additional information into account and, indeed, whether the child’s interests are

paramount for any decision that affects them.
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